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FOR WHOM ARE CORPORATE MANAGERS TRUSTEES? 


N individual who carries on business for himself necessarily 
enters into business relations with a large number of persons 

who become either his customers or his creditors. Under a legal 
system based on private ownership and freedom of contract, he 


has no duty to conduct his business to any extent for the benefit 
of such persons; he conducts it solely for his own private gain 
and owes to those with whom he deals only the duty of carrying 
out such bargains as he may make with them. 

If the owner employs an agent or agents to assist him in carry- 
ing on business, the situation is only slightly changed. The 
enterprise is still conducted for the sole benefit of the owner; the 
customers and creditors have contract rights against him and not 
normally against the agent even when the agent is the person who 
actually transacts business with them. The agent himself shares 
in the receipts of the enterprise only to the extent provided by his 
agreement. He, however, on his part owes something more than 
a contract duty toward his principal. He is a fiduciary who must 
loyally serve his principal’s interests. 

Substitute several owners for one and the picture is scarcely 
altered, except that insofar as the owners take part in the conduct 
of the enterprise, there is a fiduciary relation between owner and 
owner, as well as between employee and owner. Incorporate the 
enterprise, making the owners stockholders and some of them or 
persons selected by them directors, and — if we adopt the widely 
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prevalent theory that the corporate entity is a fiction *— our 
picture is substantially unchanged. The business is still a private 
enterprise existing for the profit of its owners, who are now the 
stockholders. Its customers and creditors have contract rights, 
nominally against the corporation but in reality against the stock- 
holders, whose liability is limited to the assets used in the busi- 
ness.” The directors and other agents are fiduciaries carrying 
on the business in the sole interest of the stockholders. These 
latter have indeed lost much of their de jure and, if the enterprise 
is a large one, perhaps nearly all of their de facto control so that 
they may appear to be more like cestuis que trust than like part- 
ners. Nevertheless they are not strictly cestuis que trust, for it 
is the association of which they are members and not an individual 
acting as trustee for them that comes into contract relations with 
customers and creditors. 

Stress the theory of the corporate entity and the picture is 
altered slightly, but more in form than in substance. The corpo- 
ration as a distinct legal person is now conceived of as carrying 
on the business and making the contracts, and the directors and 
other agents are fiduciaries for it. The sole function of the corpo- 
ration is, however, conceived to be the making of profit for its 
stockholder-members,’ so that they are the ultimate beneficiaries 
of the business and of the activities of the persons by whom it is 
carried on. 

Subject to this, from a practical standpoint, relatively minor 
controversy as to the emphasis to be placed upon the corporate 
entity,* it is undoubtedly the traditional view that a corporation 





1 There has been a voluminous amount of legal writing of late years on the cor- 
porate personality. Among legal expressions of the view that the corporation is in 
essence merely an aggregate of its members, see Hohfeld, The Individual Liability 
of Stockholders and the Conflict of Laws (1909) 9 Cot. L. REv. 492, (1910) 10 id. 
283, 520; Radin, The Endless Problem of Corporate Personality (1932) 32 id. 643. 
Compare also the tendency today to “ disregard the corporate fiction” in a wide 
variety of situations. 

2 For an analysis of the legal duties of corporations as legal duties of their stock- 
holders, see Hohfeld, supra note 1. 

3 For a vigorous assertion of this view, see Dodge v. Ford Motor Co., 204 Mich. 
459, 170 N. W. 668 (1919). 

4 The amount of emphasis which should be given to the corporate entity con- 
cept is unimportant for our present purpose if we assume that the sole function of 
the entity is to make profits for the stockholders. If the latter proposition be dis- 
puted, the entity concept may then, as indicated below, become important. 
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is an association of stockholders formed for their private gain 
and to be managed by its board of directors solely with that end 
in view. Directors and managers of modern large corporations 
are granted all sorts of novel powers by present-day corporation 
statutes and charters, and are free from any substantial super- 
vision by stockholders by reason of the difficulty which the mod- 
ern stockholder has in discovering what is going on and taking 
effective measures even if he has discovered it. The fact that 
managers so empowered not infrequently act as though maximum 
stockholder profit was not the sole object of managerial activities 
has led some students of corporate problems, particularly Mr. A. 
A. Berle, to advocate an increased emphasis on the doctrine that 
managerial powers are held in trust for stockholders as sole bene- 
ficiaries of the corporate enterprise.” 

The present writer is thoroughly in sympathy with Mr. Berle’s 
efforts to establish a legal control which will more effectually pre- 
vent corporate managers from diverting profit into their own 
pockets from those of stockholders, and agrees with many of the 
specific rules which the latter deduces from his trusteeship prin- 
ciple. He nevertheless believes that it is undesirable, even with 





5 See Berle, Corporate Powers as Powers in Trust (1931) 44 Harv. L. Rev. 1049. 

6 That directors are fiduciaries for their corporations is indisputable. That 
many of their powers, such as the power of declaring or passing dividends and the 
power of issuing new stock, may affect the individual interests of the stockholders 
rather than the corporate enterprise as a whole is obvious and has led to a growing 
tendency to treat directors as fiduciaries for stockholders as well as for the corporate 
entity. Thus, a stockholder may under some circumstances compel the declaration 
of a dividend even though the corporate entity would not be injured by the failure 
to declare. Dodge v. Ford Motor Co., supra note 3; In re Brantman, 244 Fed. 101 
(C. C. A. 2d, 1917). A stockholder may also enjoin the issue of new stock by 
directors where the purpose of the issue is to change the control of the enterprise, 
even though the issue may not injure the corporation and even though the stock- 
holder may not under the circumstances have any contractual preémptive right to 
have the stock issued to him. Elliott v. Baker, 194 Mass. 518, 80 N. E. 450 (1907) ; 
Luther v. C. J. Luther Co., 118 Wis. 112, 94 N. W. 69 (1903); see Dunlay v. 
Avenue M. Garage & R. R., 253 N. Y. 274, 279, 170 N. E. 917, 919 (1930). 

It may be questioned, however, whether some of the problems which Mr. Berle 
treats as fiduciary problems —e.g., that relating to dividends on non-cumulative 
preferred stock —are not questions of contract rather than of fiduciary law. Cf. 
Wabash Ry. v. Barclay, 280 U. S. 197 (1930). A further controversy as to the 
fiduciary duties of management when management is vested not in directors but 
in a particular group of stockholders is beyond the scope of the present article. See 
BERLE, STUDIES IN THE LAW OF CoRPORATION FINANCE (1928) c. 3. But cf. Wood, 
The Status of Management Stockholders (1928) 38 YALE L. J. 57. 
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the laudable purpose of giving stockholders much-needed protec- 
tion against self-seeking managers, to give increased emphasis at 
the present time to the view that business corporations exist for 
the sole purpose of making profits for their stockholders. He 
believes that public opinion, which ultimately makes law, has 
made and is today making substantial strides in the direction of 
a view of the business corporation as an economic institution 
which has a social service as well as a profit-making function, that 
this view has already had some effect upon legal theory, and that 
it is likely to have a greatly increased effect upon the latter in the 
near future. 

Several hundred years ago, when business enterprises were 
small affairs involving the activities of men rather than the em- 
ployment of capital, our law took the position that business’ is 
a public profession rather than a purely private matter, and that 
the business man, far from being free to obtain all the profits 
which his skill in bargaining might secure for him, owes a legal 
duty to give adequate service at reasonable rates. Although a 
growing belief in liberty of contract and in the efficacy of free 
competition to prevent extortion led to abandonment of this 
theory for business as a whole, the theory survived as the rule 
applicable to the carrier and the innkeeper. In recent years we 
have seen this carrier law expanded to include a variety of busi- 
nesses classed as public utilities. Under modern conditions the 
conduct of such businesses normally involves the use of a sub- 
stantial amount of property. This fact, together with the acci- 
dental circumstance that a passage from Lord Hale was quoted 
in one of the briefs in the leading case of Munn v. Illinois,® has 
led to a change in the conventional legal phraseology. Instead of 





7 It has been asserted that the medieval like the modern law drew a distinction 
between those businesses which were public and those which were private. See 
1 WyMaAN, Pustic SERVICE CORPORATIONS (1911) 5. It is reasonably clear, however, 
that this view involves reading modern conceptions into the early cases and that 
what those cases really indicate is that all business publicly carried on was regarded 
as public in character. See Adler, Business Jurisprudence (1914) 28 Harv. L. REv. 
135. “The notion of a distinct category of business ‘ affected with a public inter- 
est,’ employing property ‘devoted to a public use,’ rests upon historical error.” 
Brandeis, J., dissenting, in New State Ice Co. v. Liebmann, 52 Sup. Ct. 371, 383 
(1932). 

8 See Hamilton, Affectation With Public Interest (1930) 39 YALE L. J. 1089, 
1095. 
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talking, as the early judges talked, in terms of the duty of one 
engaged in business activities toward the public who are his cus- 
tomers, it has become the practice since Munn v. Illinois ° to talk 
of the public duty of one who has devoted his property to public 
use, the conception being that property employed in certain kinds 
of business is devoted to public use while property employed in 
other kinds of business remains strictly private. 

This approach to the problem has been justly criticized as at- 
tempting to draw an unreasonably clean-cut distinction between 
businesses which do not differ substantially, and as furnishing no 
intelligible criterion by which to distinguish those businesses 
which are private property from those which are property de- 
voted to public use.*® The phrase does, however, have the merit 
of emphasizing the fact that business is permitted and encouraged 
by the law primarily because it is of service to the community 
rather than because it is a source of profit to its owners. Accord- 
ingly, where it appears that unlimited private profit is incom- 
patible with adequate service, the claim of those engaged therein 
that the business belongs to them in an unqualified sense and can 
be pursued in such manner as they choose need not be accepted 
by the legislature. Despite certain recent conservative decisions 
such as Tyson v. Banton," it may well be that the law is approach- 
ing a point of view which will regard all business as affected with 
a public interest. If certain businesses then continue to be al- 
lowed unregulated profits, it will be as a matter of legislative 
policy because the lawmakers regard the competitive conditions 
under which such businesses are carried on as making regulation 
of profits unnecessary, and not because the owners of such enter- 
prises have any constitutional right to have their property treated 
as private in the sense in which property held merely for personal 
use is private. 

At any rate, there is no doubt that property employed in a 
business now classed as a public utility is private property only 
in a qualified sense. Such a utility as an interstate railroad must 





9 94 U.S. 113 (1877). 

10 See Hamilton, supra note 8; Brandeis, J., in New State Ice Co. v. Liebmann, 
52 Sup. Ct. 371, 383 (1932). 

11 273 U. S. 418 (1927); cf. New State Ice Co. v. Liebmann, 52 Sup. Ct. 371 
(1932). 
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render adequate service, expand its facilities when called upon by 
public authority, charge only reasonable rates, and treat all cus- 
tomers alike even though profitable new business might be secured 
by making concessions to certain patrons.’” In addition to such 
regulations of its rates and services, an interstate railroad is 
powerless to issue new securities even to its existing stockholders 
without the consent of an administrative board which is charged 
with the duty of considering primarily the bearing of such se- 
curity issue upon the welfare of the traveling or shipping public 
rather than the desirability of the issue from the standpoint of 
the stockholders as owners.** Furthermore, the relations between 
such a railroad and its employees are no longer solely a matter 
of private bargaining but have of recent years been regulated, 
first by the Adamson Act,** a thinly disguised measure for increas- 
ing wages, and more recently by an act creating a labor board 
with power to determine wages in case of a dispute, although 
without any weapon save an appeal to public opinion for the en- 
forcement of its determinations.** Whether these labor regula- 
tions be regarded as designed to protect the public against pos- 
sible interruptions of service due to strikes, or as derived from a 
partial recognition of the validity of the claims of labor as an 
integral part of the enterprise to a fair share of the receipts — 
fairness to be dependent on criteria which, however vague, are 
not wholly a matter of bargaining strength — it is plain that these 
regulations, like those previously referred to, involve important 
limitations on the right of stockholders and managers acting in 
their interests to treat the enterprise as the private property of 
the former. 

The law applicable to interstate railroads has, moreover, re- 
cently broken away from the idea that each business enterprise is 
a wholly distinct entity owing no obligations to aid in the success 
of the industry as a whole. The Transportation Act of 1920 as 
construed by the United States Supreme Court in the New Eng- 
land Divisions Case ** treats the railroads of the country as parts 





12 See 41 Stat. 474, 483 (1920), 49 U.S.C. §§ 1, 6 (1926). 

13 See 41 Star. 494 (1920), 49 U.S. C. § 20a (1926). 

14 39 Stat. 721 (1916), 45 U.S. C. $65 (1926). Held constitutional in Wilson 
v. New, 243 U. S. 332 (1917). 

15 41 Stat. 469 (1920), 45 U.S. C. §§ 131-34 (1926). 

16 261 U. S. 184 (1923). Cf. Dayton-Goose Creek Ry. v. United States, 263 
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of a single system to such an extent as to justify the Interstate 
Commerce Commission in dividing the joint rates charged by con- 
necting carriers between those carriers in such a way as to in- 
crease the resources of the weaker roads by giving them a dis- 
proportionately large share of the total. 

Although this single system concept has thus far been confined 
to interstate railroads, the limitations on unqualified pursuit of 
private profit imposed by the more advanced states on other so- 
called public utilities such as gas, electric, and telephone com- 
panies, are substantially similar to those imposed by federal 
law upon interstate railroads.’ Outside the public utility field 
there is in the present state of the law little or no attempt to 
curtail private property in the interest of the customer, it being 
generally assumed that competition furnishes him adequate pro- 
tection.** On the other hand, the inequality of bargaining power 
between employer and employee — an inequality which the re- 
cent rise of the large corporation has greatly accentuated — has 
resulted in a considerable amount of legislation designed to pro- 
tect the health and safety, and even to a slight extent the financial 
rewards, of the employee.”® 

Recent economic events suggest that the day may not be far 
distant when public opinion will demand a much greater degree 
of protection to the worker. There is a widespread and growing 
feeling that industry owes to its employees not merely the nega- 
tive duties of refraining from overworking or injuring them, but 
the affirmative duty of providing them so far as possible with 
economic security. Concentration of control of industry in a 
relatively few hands *° has encouraged the belief in the practica- 





U.S. 456 (1924) ; Fifteen Per Cent Case, 178 I. C. C. 539 (1931). (For modification 
of the order in that case, see U. S. Daily, Dec. 8, 1931, at 2275.) 

17 See, e.g., N. Y. Pus. Serv. Com. Law (1910) c. 480. 

18 The United States Supreme Court, as indicated above, takes the position that 
charges to the consumer can not constitutionally be regulated unless the business is 
one which in the Court’s opinion may properly be regarded as a public utility. 

19 Reasonable health and safety measures such as limitations of hours of service 
are accepted as proper exercises of the police power. Bunting v. Oregon, 243 U. S. 
426 (1917). Minimum wage laws are deemed invalid. Adkins v. Children’s Hos- 
pital, 261 U. S. 525 (1923). More limited wage regulations such as those compelling 
payment in cash have been upheld. Knoxville Iron Co. v. Harbison, 183 U. S. 13 
(1901). 

20 The extent to which control of American industry is thus concentrated has 
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bility of methods of economic planning by which such security 
can be achieved in much greater degree than at present. This 
belief is no longer confined to radical opponents of the capitalistic 
system; it has come to be shared by many conservatives who 
believe that capitalism is worth saving but that it can not perma- 
nently survive under modern conditions unless it treats the eco- 
nomic security of the worker as one of its obligations and is 
intelligently directed so as to attain that object.” 

It is true that, as many advocates of industrial planning have 
pointed out, high wages and economic security for workers tend 
in the main to increase the profits of stockholders, inasmuch as 
they tend to increase consumption of the things which business 
corporations produce.*” It can not, however, be successfully 
maintained that the sort of industrial planning which may be 
found desirable to protect the employee is necessarily under all 
circumstances in line with the interest of the stockholders of 
each individual corporation. If contemporary discussion of the 
need for a planned economic order ultimately results in a more 
stabilized system of production and employment, we may safely 
predict that this will involve some further modifications of the 
maximum -profit-for-the-stockholders-of-the-individual-company 
formula. 

It may, however, be forcibly urged that all these and other 
past, present, and possible future limitations on the pursuit of 
stockholder profit in no way alter the theory that the sole function 
of directors and other corporate managers is to seek to obtain 
the maximum amount of profits for the stockholders as owners of 
the enterprise. Ownership of a modern railroad may today be 
hedged about with restrictions which make such ownership con- 
siderably less absolute than was the ownership of a cotton mill 
at the time when economic and legal theories of /aissez faire were 
most completely accepted. Ownership in the cotton industry to- 
morrow may be even more restricted in some ways than is 





recently been investigated. See LAmLer, CONCENTRATION OF CONTROL IN AMERICAN 
INDUSTRY (1931). 

21 See, e.g., DonHAM, Business AprIFT (1931) passim; THE Swope PLAN 
(Frederick editor, 1931) ; Address of Daniel Willard, President of Baltimore & Ohio 
R. R. in America Faces THE Future (Beard editor, 1932) 29; Butler, Unemploy- 
ment, id. at 141. 

22 E.g., DONHAM, BusINEss ADRIFT 129-37; THE SWOPE PLAN 20. 
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ownership in the railroad field today. Regulations imposed in the 
interest of employees, consumers, or others may increasingly limit 
the methods which managers of incorporated business enterprises 
may employ in seeking profits for their stockholders without in 
any way affecting the proposition that the sole function of such 
managers is to work for the best interests of the stockholders as 
their employers or beneficiaries. 

If, however, as much recent writing suggests, we are under- 
going a substantial change in our public opinion with regard to 
the obligations of business to the community, it is natural to 
expect that this change of opinion will have some effect upon 
the attitude of those who manage business. If, therefore, the 
managers of modern businesses were also its owners, the develop- 
ment of a public opinion to the effect that business has responsi- 
bilities to its employees and its customers would, quite apart from 
any legal compulsion, tend to affect the conduct of the better type 
of business man. The principal object of legal compulsion might 
then be to keep those who failed to catch the new spirit up to the 
standards which their more enlightened competitors would desire 
to adopt voluntarily. Business might then become a profession 
of public service, not primarily because the law had made it such 
but because a public opinion shared in by business men themselves 
had brought about a professional attitude.” 

Our present economic system, under which our more important 
business enterprises are owned by investors who take no part in 
carrying them on — absentee owners who in many cases have not 
even seen the property from which they derive their profits — 
alters the situation materially. That stockholders who have no 
contact with business other than to derive dividends from it 
should become imbued with a professional spirit of public service 
is hardly thinkable. If incorporated business is to become pro- 
fessionalized, it is to the managers, not to the owners, that we 
must look for the accomplishment of this result. 

If we may believe what some of our business leaders and stu- 
dents of business tell us, there is in fact a growing feeling not only 
that business has responsibilities to the community but that our 
corporate managers who control business should voluntarily and 
without waiting for legal compulsion manage it in such a way as 


_—... 





28 Cf. BRANDEIS, Business — A PROFESSION (1925). 
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to fulfill those responsibilities. ‘Thus, even before the present 
depression had set many business men thinking about the place 
of business in society, one of our leading business executives, 
Mr. Owen D. Young, had expressed himself as follows as to his 
conception of what a business executive’s attitude should be: 


“Tf there is one thing a lawyer ** is taught it is knowledge of trustee- 
ship and the sacredness of that position. Very soon he saw rising a 
notion that managers were no longer attorneys for stockholders; they 
were becoming trustees of an institution. 

If you will pardon me for being personal, it makes a great difference 
in my attitude toward my job as an executive officer of the General 
Electric Company whether I am a trustee of the institution or an at- 
torney for the investor. If I am a trustee, who are the beneficiaries of 
the trust? To whom do I owe my obligations? 

My conception of it is this: That there are three groups of people 
who have an interest in that institution. One is the group of fifty-odd 
thousand people who have put their capital in the company, namely, its 
stockholders. Another is a group of well toward one hundred thousand 
people who are putting their labor and their lives into the business of 
the company. The third group is of customers and the general public. 

Customers have a right to demand that a concern so large shall not 
only do its business honestly and properly, but, further, that it shall 
meet its public obligations and perform its public duties — in a word, 
vast as it is, that it should be a good citizen. 

Now, I conceive my trust first to be to see to it that the capital which 
is put into this concern is safe, honestly and wisely used, and paid a 
fair rate of return. Otherwise we cannot get capital. The worker will 
have no tools. 

Second, that the people who put their labor and lives into this con- 
cern get fair wages, continuity of employment, and a recognition of their 
right to their jobs where they have educated themselves to highly skilled 
and specialized work. 

Third, that the customers get a product which is as represented and 
that the price is such as is consistent with the obligations to the people 
who put their capital and labor in. 

Last, that the public has a concern functioning in the public interest 
and performing its duties as a great and good citizen should. 

I think what is right in business is influenced very largely by the 





24 Mr. Young practised law for many years before he became a business execu- 
tive. 
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growing sense of trusteeship which I have described. One no longer 
feels the obligation to take from labor for the benefit of capital, nor to 
take from the public for the benefit of both, but rather to administer 
wisely and fairly in the interest of all.” *° 


More recently Mr. Young’s colleague, President Swope of the 
General Electric Company, has put forward his plan for the 
stabilization of industry which is based on the idea that “ or- 
ganized industry should take the lead, recognizing its responsi- 
bility to its employees, to the public, and to its stockholders — 
rather than that democratic society should act through its gov- 
ernment.” *° That industry as at present organized can take this 
lead only through the agency of the directors and corporate 
executives who manage it is obvious and is tacitly assumed by 
Mr. Swope. As Professor Beard has put it in commenting on 
the Swope plan, ‘“ Mr. Swope spoke as a man of affairs, as presi- 
dent of the General Electric Company. No academic taint con- 
demned his utterance in advance; no suspicion of undue enthusi- 
asm clouded his product. As priest-kings could lay down the 
law without question in primitive society, so a captain of industry 
in the United States could propose a new thing without encoun- 
tering the scoffs of the wise or the jeers of the practical.” *’ In 
his recent study of the situation which confronts American busi- 
ness today, Dean Donham of the Harvard Graduate School of 
Business Administration has stated the problem as follows: 
“How can we as business men, within the areas for which we 
are responsible, best meet the needs of the American people, most 
nearly approximate supplying their wants, maintain profits, 
handle problems of unemployment, face the Russian challenge, 
and at the same time aid Europe and contribute most to or disturb 
least the cause of international peace? ” ** 

Answering this question he says, “The only way to defend 
capitalism is through leadership which accepts social responsi- 
bility and meets the sound needs of the great majority of our 





25 Address of Owen D. Young, January, 1929, quoted in Sears, THE New PLace 
OF THE STOCKHOLDER (1929) 209. Cf. WORMSER, FRANKENSTEIN, INCORPORATED 
(1931) c. 8. 

°6 THe Swope PLan 22. 

°7 AMERICA FACES THE FuTURE 186. 

°8 DonHam, Bustness ApRIFT 38. 
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people. Such leadership will seek to form constructive plans 
framed not in the interest of capital or capitalism but in the 
interest of the American people as a whole. . .. The responsi- 
bility of capital for leadership is overwhelming. To a large extent 
in this industrial civilization of ours the potential leadership of 
the country is concentrated in industry.” *® Dean Donham does 
not explicitly state that leadership of industry is in the hands of 
those who do not own it but he is too well-informed an observer 
of modern business not to be thoroughly aware that such is the 
case. Assumption of social responsibility by industrial leadership 
necessarily means assumption of such responsibility by corporate 
managers. 

The view that those who manage our business corporations 
should concern themselves with the interests of employees, con- 
sumers, and the general public, as well as of the stockholders, is 
thus advanced today by persons whose position in the business 
world is such as to give them great power of influencing both 
business opinion and public opinion generally. Little or no 
attempt seems to have been made, however, to consider how far 
such an attitude on the part of corporate managers is compatible 
with the legal duties which they owe the stockholder-owners as 
the elected representatives of the latter. 

No doubt it is to a large extent true that an attempt by business 
managers to take into consideration the welfare of employees and 
consumers (and under modern industrial conditions the two classes 
are largely the same) will in the long run increase the profits 
of stockholders. As Dean Donham and others have demonstrated, 
it is the lack of a feeling of security on the part of those who 
are dependent on employment for their livelihood which is largely 
responsible for the present under-consumption which has so dis- 
astrous an effect upon business profits. If the social responsi- 
bility of business means merely a more enlightened view as to the 
ultimate advantage of the stockholder-owners, then obviously cor- 
porate managers may accept such social responsibility without any 
departure from the traditional view that their function is to seek 
to obtain the maximum amount of profits for their stockholders. 

And yet one need not be unduly credulous to feel that there is 





29 Td. at 105-06. 





FOR WHOM ARE CORPORATE MANAGERS TRUSTEES? 1157 


more to this talk of social responsibility on the part of corpora- 
tion managers than merely a more intelligent appreciation of what 
tends to the ultimate benefit of their stockholders. Modern large- 
scale industry has given to the managers of our principal corpo- 
rations enormous power over the welfare of wage earners and con- 
sumers, particularly the former. Power over the lives of others 
tends to create on the part of those most worthy to exercise it a 
sense of responsibility. The managers, who along with the sub- 
ordinate employees are part of the group which is contributing 
to the success of the enterprise by day-to-day efforts, may easily 
come to feel as strong a community of interest with their fellow 
workers as with a group of investors whose only connection with 
the enterprise is that they or their predecessors in title invested 
money in it, perhaps in the rather remote past.*° Moreover, the 
concept that the managers are merely, in Mr. Young’s phrase, 
“attorneys for the investors ” leads to the conclusion that if other 
classes who are affected by the corporation’s activities need pro- 
tection, that protection must be entrusted to other hands than 
those of the managers. Desire to retain their present powers ac- 
cordingly encourages the latter to adopt and disseminate the view 
that they are guardians of all the interests which the corporation 
affects and not merely servants of its absentee owners. 

Any clash between this point of view and the orthodox theory 
that the managers are elected by stockholder-owners to serve their 
interests exclusively has thus far been chiefly potential rather than 
actual. Judicial willingness — which has increased of late —to 
allow corporate directors a wide range of discretion as to what 
policies will best promote the interests of the stockholders, to- 
gether with managerial disinclination to indulge a sense of social 
responsibility to a point where it is likely to injure the stock- 
holders, has thus far prevented the issue from being frequently 
raised in clear-cut fashion in litigation.** 





80 Some of our most successful industrial corporations have for years obtained 
all the additional capital which they needed out of surplus profits without any 
further issue of securities. See, e.g., The General Electric Co., Moopy’s MANUAL OF 
INVESTMENTS, INDUSTRIAL SECURITIES (1931) 971, indicating that the only out- 
standing bonds of that corporation were issued in 1902 and that no stock has been 
issued since 1920 except as a stock dividend or split-up. 

81 It was raised in the case of Dodge v. Ford Motor Co., supra note 3, in which 
Mr. Ford’s expressions of an intention to share profits with the public through a 
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Nevertheless there are indications that even today corporation 
managers not infrequently use corporate funds in ways which sug- 
gest a social responsibility rather than an exclusively profit- 
making viewpoint. Take, for example, the matter of gifts by 
business corporations to local charities. The orthodox legal at- 
titude toward such gifts is well stated in the following language of 
Lord Bowen: “ Charity has no business to sit at boards of directors 
qué charity. There is, however, a kind of charitable dealing which 
is for the interest of those who practise it, and to that extent and 
in that garb (I admit not a very philanthropic garb) charity may 
sit at the board, but for no other purpose.” *’ Other courts have 
expressed substantially the same view, which is generally re- 
garded as representing the law on the subject.** There is, how- 
ever, another viewpoint which is undoubtedly becoming widely 
prevalent with laymen if not with lawyers. Most local charities 
are designed to carry on relief work which, if not thus carried 
on, might be undertaken as a public enterprise supported by taxa- 





reduction in prices were relied upon as justifying a decree compelling the declara- 
tion of a dividend out of the large surplus of the company. Neither the language 
of the opinion nor the relief granted necessarily involves an unqualified acceptance 
of the maximum-profit-for-stockholders formula. The opinion states that “a 
business corporation is organized and carried on primarily for the profit of the stock- 
holders ” and that directors cannot lawfully “ conduct the affairs of a corporation 
for the merely incidental benefit of shareholders and for the primary purpose of 
benefiting others.” 204 Mich. at 507, 170 N. W. at 684. Despite testimony of Mr. 
Ford that he planned to expand the enterprise in the interest of consumers rather 
than of stockholders, the court was careful so to limit its decree as not to interfere 
seriously with the expansion program. Its avowed reason for so doing was that 
expansion might be made profitable despite Mr. Ford’s expressed indifference to 
profit. One may suspect that it was also motivated, consciously or unconsciously, 
by a reluctance to prevent the growth of a socially important enterprise. 

32 Hutton v. West Cork Ry., 23 Ch. D. 654, 673 (1883). “ The law does not 
say that there are to be no cakes and ale, but there are to be no cakes and ale ex- 
cept such as are required for the benefit of the company.” Ibid. 

33 The present tendency is to take a liberal view of what gifts may reasonably 
be thought by the directors to be for the financial benefit of the corporation. Cf. 
Evans v. Brunner, Mond & Co., 90 L. J. Ch. 294 (1920); Armstrong Cork Co. v. 
H. A. Meldrum Co., 285 Fed. 58 (W. D. N. Y. 1922). Many of the recent cases on 
corporate gifts involve the deductibility of the gift from income under the federal 
income tax act as an “ordinary and necessary expense incurred in carrying on 
trade or business.” Here also the modern cases take a liberal view of what may be 
to the business advantage of the company. Cf. Corning Glass Works v. Lucas, 37 
F.(2d) 798 (App. D. C. 1929); American Rolling Mill Co. v. Commissioner of 
Int. Rev., 41 F.(2d) 314 (C. C. A. 6th, 1930) ; Forbes Lithograph Mfg. Co. v. White, 
42 F.(2d) 287 (D. Mass. 1930). 
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tion. As recent efforts to relieve unemployment indicate, one com- 
munity may rely wholly on charitable contributions for what an- 
other community may undertake with public funds. Where taxa- 
tion is the method used, corporate, like individual wealth, 
contributes. There is a widespread feeling that it should also 
contribute where the voluntary method is employed. Lists of 
contributors to such charitable enterprises as community chests 
and unemployment relief funds indicate that donations by cor- 
porations, even by those whose employees are unlikely to share 
in any great part in the funds, are becoming frequent.** Con- 
ceivably, a stockholder advantage may result thereby through the 
creation of good will, but the suggestion that charitable gifts in- 
crease the good will of a corporation as a business enterprise as- 
sumes that the public no longer whole-heartedly believes in the 
principle that corporations have no right to be charitable. The 
view that directors may within limits properly use corporate funds 
to support charities which are important to the welfare of the 
community in which the corporation does business probably comes 
much nearer representing the attitude of public opinion and the 
present corporate practice than does the traditional language of 
courts and lawyers. Nor are there wanting signs of the adoption 
of a more liberal attitude by legislatures *° and judges.*° 

Such a view is difficult to justify if we insist on thinking of the 
business corporation as merely an aggregate of stockholders with 





34 For example, the New York Telephone Company is said to have spent $233,- 
ooo for charity during the past three years, including $130,000 for unemployment 
relief. The New York Public Service Commission has recently ruled that such 
contributions must be charged against surplus and not to operating expenses. See 
(1932) 70 New REPUBLIC 219. 

35 Cf, Tex. Acts 1917, c. 15, §§ 1, 3; construed in James McCord Co. v. Citizens’ 
Hotel Co., 287 S. W. 906 (Tex. Civ. App. 1926); N. Y. Laws 1931, Supp. c. 24, 
§ 33. 

86 “ Again, we see no reason why if a railroad company desires to foster, en- 
courage and contribute to a charitable enterprise, or to one designed for the public 
weal and welfare, it may not do so. Maitland, in ‘ Collected Essays,’ says: ‘ If the 
law allows men to form permanently organized groups, those groups will be, for 
common opinion, right-and-duty bearing units; and if the lawgiver will not openly 
treat them as such he will misrepresent, or, as the French say, he will “ denature ” 
the facts: in other words, he will make a mess and call it law.’ We see no reason 
why a railroad corporation may not, to a reasonable extent, donate funds or serv- 
ices to aid in good works.” Per Letton, J., in State ex rel. Sorensen v. Chicago, 
B.& Q. R. R., 112 Neb. 248, 255-56, 199 N. W. 534, 537 (1924). 
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directors and officers chosen by them as their trustees or agents. 
It is not for a trustee to be public-spirited with his beneficiary’s 
property. But we are not bound to treat the corporation as a 
mere aggregate of stockholders. The traditional view of our law 
is that a corporation is a distinct legal entity. Unfortunately, its 
entity character has been thought of as something conferred upon 
it by the state which, by a mysterious rite called incorporation, 
magically produces “e pluribus unum.” The present vogue of 
legal realism breeds dissatisfaction with such legal mysteries and 
leads to insistence on viewing the corporation as it really is. So 
viewing it we may, as many do, insist that it is a mere aggregate 
of stockholders; but there is another way of regarding it which 
has distinguished adherents. According to this concept any or- 
ganized group, particularly if its organization is of a permanent 
character, is a factual unit, “a body which from no fiction of law 
but from the very nature of things differs from the individuals of 
whom it is constituted.” *’ 

If the unity of the corporate body is real, then there is reality 
and not simply legal fiction in the proposition that the managers 
of the unit are fiduciaries for it and not merely for its individual 
members, that they are, in Mr. Young’s phrase, trustees for an 
institution rather than attorneys for the stockholders. As previ- 
ously stated, this entity approach will not substantially affect our 
results if we insist that the sole function for the entity is to seek 
maximum stockholder profit. But need we so assume? 

We have seen that the law has already reached the point, par- 
ticularly in the public utility field, where it compels business enter- 
prises to recognize to some extent the interests of other persons 
besides their owners. We have seen further that the same trend 
of public opinion which may in some cases compel such recogni- 
tion may in other cases encourage and approve it without com- 
pelling it. A sense of social responsibility toward employees, con- 
sumers, and the general public may thus come to be regarded as 
the appropriate attitude to be adopted by those who are engaged 
in business, with the result that those who own their own busi- 





87 Dicey, LAw AND Pustic Opinion In ENGLAND (3d ed. 1920) 165. Cf. Laski, 
The Personality of Associations (1916) 29 Harv. L. Rev. 404. See also United Mine 
Workers v. Coronado Coal Co., 259 U. S. 344 (1922) ; Taff Vale Ry. v. Amalgamated 
Soc. of Ry. Servants, [1901] A. C. 426. 
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nesses and are free to do what they like may increasingly adopt 
such an attitude. Business ethics may thus tend to become in 
some degree those of a profession rather than of a trade. 

Such a development of business ethics which goes beyond the 
requirements of law and beyond the dictates of enlightened self- 
interest is impossible in these days when most business is incor- 
porated unless it can touch incorporated business enterprises as 
well as those conducted by individual owners. As a practical 
matter, this can happen only if the managers of such corporations 
have some degree of legal freedom to act upon such an attitude 
without waiting for the unanimous consent of the stockholders. 
That the duty of the managers is to employ the funds of the 
corporate institution which they manage solely for the purposes 
of their institution is indisputable. That that purpose, both 
factually and legally, is maximum stockholder profit has commonly 
been assumed by lawyers. That such is factually the purpose of 
the stockholders in creating the association may be granted. 
Nevertheless, the association, once it becomes a going concern, 
takes its place in a business world with certain ethical standards 
which appear to be developing in the direction of increased social 
responsibility. If we think of it as an institution which differs in 
the nature of things from the individuals who compose it, we may 
then readily conceive of it as a person, which, like other persons 
engaged in business, is affected not only by the laws which regulate 
business but by the attitude of public and business opinion as to 
the social obligations of business. If business is tending to be- 
come a profession, then a corporate person engaged in business is 
a professional even though its stockholders, who take no active 
part in the conduct of the business, may not be. Those through 
whom it acts may therefore employ its funds in a manner appropri- 
ate to a person practising a profession and imbued with a sense of 
social responsibility without thereby being guilty of a breach of 
trust. 

It may well be that any substantial assumption of social respon- 
sibility by incorporated business through voluntary action on the 
part of its managers can not reasonably be expected. Experience 
may indicate that corporate managers are so closely identified with 
profit-seeking capital that we must look to other agencies to safe- 
guard the other interests involved, or that the competition of the 
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socially irresponsible makes it impracticable for the more public- 
spirited managers to act as they would like to do, or that to expect 
managers to conduct an institution for the combined benefit of 
classes whose interests are largely conflicting is to impose upon 
them an impossible task and to endow them with dangerous 
powers. The question with which this article is concerned is not 
whether the voluntary acceptance of social responsibility by cor- 
porate managers is workable, but whether experiments in that 
direction run counter to fundamental principles of the law of 
business corporations. 

The view that they do so rests upon two assumptions: that 
business is private property, and that the directors of an incor- 
porated business are fiduciaries (directly if we disregard the cor- 
porate fiction, indirectly in any case) for the stockholder-owners. 
The first assumption is being rapidly undermined, so rapidly that 
decisions like those in Tyson v. Banton ** and Adkins v. Children’s 
Hospital *® can hardly long survive. Business — which is the 
economic organization of society — is private property only in a 
qualified sense, and society may properly demand that it be car- 
ried on in such a way as to safeguard the interests of those who 
deal with it either as employees or consumers even if the pro- 
prietary rights of its owners are thereby curtailed. 

The legal recognition that there are other interests than those 
of the stockholders to be protected does not, as we have seen, 
necessarily give corporate managers the right to consider those 
interests, as it is possible to regard the managers as representatives 
of the stockholding interest only. Such a view means in practice 
that there are no human beings who are in a position where they 
can lawfully accept for incorporated business those social re- 
sponsibilities which public opinion is coming to expect, and that 
these responsibilities must be imposed on corporations by legal 
compulsion. This makes the situation of incorporated business 
so anomalous that we are justified in demanding clear proof that 
it is a correct statement of the legal situation. 

Clear proof is not forthcoming. Despite many attempts to dis- 
solve the corporation into an aggregate of stockholders, our legal 
tradition is rather in favor of treating it as an institution directed 





88 273 U.S. 418 (1927). 39 261 U.S. 525 (1923). 
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by persons who are primarily fiduciaries for the institution rather 
than for its members. That lawyers have commonly assumed 
that the managers must conduct the institution with single-minded 
devotion to stockholder profit is true; but the assumption is based 
upon a particular view of the nature of the institution which we call 
a business corporation, which concept is in turn based upon a par- 
ticular view of the nature of business as a purely private enter- 
prise. If we recognize that the attitude of law and public opinion 
toward business is changing, we may then properly modify our 
ideas as to the nature of such a business institution as the corpora- 
tion and hence as to the considerations which may properly in- 
fluence the conduct of those who direct its activities. 


E. Merrick Dodd, Jr. 
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THE LEGALITY OF PRICE-FIXING AGREEMENTS 


OE of the most provocative anomalies in the law today is the 
hard line drawn under the Sherman Act between loose and 
integrated combinations. The American Hardwood Manufac- 
turers’ Association, for example, was an unincorporated organiza- 
tion comprising one-third of the hardwood producers in the United 
States. Organized on a so-called “ Open Competition Plan,” the 
association distributed information among the members on pro- 
duction cost, volume of production, and volume of orders; and, 
according to the finding of the United States Supreme Court, 
these competitors also agreed on their prices. The Court held* 
that such an agreement was an unreasonable restraint of trade 
which violated the Sherman Act. 

Yet the United States Steel Corporation holding the stocks of 
competing companies representing fifty per cent of the industry 
did not offend this Act.*, The Court found that this organization 
did not seek to destroy its competitors by the means of rebates 
or price-cutting wars, that it did not oppress the public, that it had 
not suppressed competition, and that it was a rational adapta- 
tion to the requirements of large-scale industry. These considera- 
tions were said to be irrelevant in the hardwood case. That the 
agreement might be intended to prevent ruinous competition, 
over-production, and instability was immaterial. 

It can not be denied that the ruling powers of the Steel Corpo- 
ration determined prices for a large portion of the industry. 
While the steel organization actually fixed prices for the com- 
panies whose stock it held, the Hardwood Association could 
merely suggest prices to its members; whether they fell into line 
depended upon their individual decisions. The Steel Company 
controlled the production of steel at its constituent factories abso- 
lutely and could limit it at will; in a loose association, the cen- 
trifugal forces would have made such control extremely difficult. 

What then is the statute which dictates judgments so divergent 





1 American Column & Lumber Co. v. United States, 257 U. S. 377 (1921). 
2 United States v. United States Steel Corp., 251 U. S. 417 (1920). 
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on economic patterns so similar? The first and second provisions 
of the Sherman Anti-Trust Law declare: 


“Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade . . . among the several States . . . is 
hereby declared to be illegal. 

Every person who shall monopolize, or attempt to monopolize .. . 
or conspire . . . to monopolize any part of the trade . . . among the 
several States shall be deemed guilty of a misdemeanor.” * 


Courts have said this statute is a declaration by Congress that 
there shall be unrestricted competition, and they have found that 
a price agreement, such as shown in the hardwood case, violates 
this enactment because the arrangement eliminates price compe- 
tition where it previously existed. But the same can be said 
of the steel combination. When the Court is urged to apply the 
criterion of “ reasonableness ” to the price-fixing association, the 
Court replies that it is powerless to do so since Congress has con- 
demned price-fixing agreements regardless of their reasonableness. 
However, the statute makes no such provision, and the Supreme 
Court itself completely disposed of similar arguments in Standard 
Oil Co. v. United States,* which lays down the basic federal anti- 
trust law. 

In this decision, Chief Justice White finds that Congress in- 
tended to prevent monopoly and the resulting evils of undue 
enhancement of price, detrimental limitation of production, and 
inferior output and service. Congress did not, however, specify 
_what particular acts were prohibited. It condemned conspiracies 
in “restraint of trade.” The opinion argues that the words 
“restraint of trade” had a common-law origin, and at the time 
of the passage of the Sherman Act were used generally in the 
United States to signify acts having an undue or unreasonable 
tendency toward monopoly or its attendant evils, any of which 
might also be termed monopoly. From this the Chief Justice 
concludes that in a case arising under the Act the Court must 
apply the inherited common-law technique with reference to “ re- 
straint of trade ” and decide on the basis of precedent and current 
conditions whether the conduct in question has an unreasonable 
tendency toward monopoly. This is the famous “ rule of reason.” 





8 26 Stat. 209 (1890), 15 U. S. C. $$ 1, 2 (1926). 4 221 U. S. 1 (1911). 
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But here, as elsewhere, the “common law ” supplies no easy, 
automatic answers. The “common law,” of course, no longer 
exists as a single harmonious stream of thought, if in fact it ever 
did. However, prior to 1789, it might fairly have been said that 
the common law regarded price and production control as con- 
trary to public policy and even criminal. During the Mercantile 
Era prices were a matter of governmental concern. From early 
times legislation penalized manipulation of the market by en- 
grossing, regrating, and forestalling, culminating in the definitive 
statute of 5 & 6 Edward VI.° In the reign of Henry VIII the 
King’s Council fixed prices for certain foods and it was criminal 
to sell either above or below.° This period, apparently, was not 
characterized by a complete faith in the virtues of free compe- 
tition, nor was competition relied on to protect the consuming 
public from oppression. 

The Crown itself did more to produce the economic oppression 
of the people than did the little merchants whose cupidity it 
sought to check. If England would drink sweet wine, it must 
pay tribute to Elizabeth’s Essex. The courts defied Elizabeth 
by the audacious decision in the Case of Monopolies.’ Lord Coke 
held that monopolies created by the Crown were void because 
they injured the public and restricted the subjects’ range of op- 
portunities. Unlike the precedents against manipulation of the 
market and price control, the decision relies on no prior legisla- 
tion and is apparently simon-pure judge-made law. In these 
later years the case has been a fruitful basis for analogy. From 
the illegality of the monopoly obtained by exclusive grant, courts 
have argued to— or assumed — the illegality of any control of 
the market no matter how secured.° 





5 5 & 6 Epw. VI, c. 14, repealed, 12 Geo. III, c. 71 (1772). See BENJAMIN, 
Sates (6th Eng. ed. 1920) 582. 

6 25 Hen. VIII, c. 2 (1553). 

7 Darcy v. Allein, 11 Co. 84b (1602). 

8 There are three schools of thought as to the legal significance of the word or 
idea of “ monopoly ” today: 

(1) Size sufficient to control the market (economic monopoly) may be illegal 
as such, even in the absence of exclusionary tactics. Cf. United States v. Interna- 
tional Harvester Co., 214 Fed. 987 (D. Minn. 1914); State v. Eastern Coal Co., 
29 R. I. 254, 70 Atl. 1 (1908) semble. 

(2) Exclusionary tactics or formal agreements in restraint of trade must be 
present, since exclusion is the essence of monopoly in the legal sense. See Holmes, J., 
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In the reign of Edward VI supplementary legislation ® was 
enacted, forbidding the butchers, bakers, victuallers, artificers, 
workmen, or laborers from conspiring to sell only at certain prices. 
This statute, no doubt, was aimed in part at the guilds which 
had become public nuisances. Together with the Case of Mo- 
nopolies it heralds the breakdown of the medieval system. Since 
this legislation was not repealed until 1825,*° decisions between 
1548 and 1825 condemning price-fixing are referable to it. Yet, 
in the few reported attempts ** to prosecute for price-fixing dur- 
ing this period the statute is not mentioned.” 

Between 1800 and 1815 the common law underwent a remark- 
able transformation and demonstrated a significant flexibility in 





dissenting in Northern Securities Co. v. United States, 193 U. S. 197, 400 (1904). 
A variant is Professor Kales’ attempt to explain all of the law of restraints on the 
exclusion idea alone. His rationalization of the not-to-be-explained-away major- 
ity rule against price agreements is sophistical, i.e., that the agreement raised a pre- 
sumption of intent to exclude. Kates, CONTRACTS AND COMBINATIONS IN RESTRAINT 
oF TRADE (1918) §§ 70, 84-90. 

(3) “ Monopoly ” (aside from the exclusive grant by the state) has no legal 
significance. It is merely a term of economic analysis. Eppy, COMBINATIONS (1901) 
§§ 300-06, 585. 

9 2 & 3 Epw. VI, c. 15 (1548). 

10 5 Geo. IV, c. 129, § 2 (1825). 

11 Anon., 12 Mod. 248 (1699) (leave to file an information against combination 
of plate-button makers) ; The King v. Norris, 2 Ken. 300 (1758) (salt miners) ; see 
Attorney Gen. v. Starling, 1 Keb. 650 (1663) (“the very conspiracy to raise the 
price of pepper is punishable. . . .”). 

Other cases, having other factors than simple price-fixing, also manifested a 
repugnance to price manipulation. In The King v. Journeymen-Taylors, 8 Mod. 
10 (1721), the indictment alleged a conspiracy to raise wages. Although a statute 
of the year before (7 Geo. I, c. 13) made such conspiracies criminal, the court held 
that the indictment was good without concluding contra forma statute. Since a 
conspiracy to violate a statute is itself criminal and need not be charged as contra 
forma statute, it is not clear whether the case is based on the common law or not. 
See WRIGHT, CRIMINAL Consprracies (1887) 37. See also Lumbards’ Case, Jenks 
49, case xciii, 145 E. R. 36 (1369); The King v. de Berenger, 3 M. & S. 67 (1814) 
(language condemning price manipulation generally) ; Cousins v. Smith, 13 Ves. 
542 (1807) (monopoly employing oppressive tactics). But see the adverse comment 
on this decision in Mogul Steamship Co. v. McGregor Gow & Co., 23 Q. B. D. 598, 
619 (1889). 

12 In The King v. Norris, 2 Ken. 300 (1758), Lord Mansfield declared, “ If any 
agreement was made to fix the price of salt, or any other necessary of life — by peo- 
ple dealing in that commodity, the court would be glad to lay hold of any oppor- 
tunity, . . . to shew their sense of the crime; and that at what rate soever the 
price was fixed, high or low, made no difference, for all such agreements were of 
bad consequence, and ought to be discountenanced. .. .” 
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tempering the treatment of trade agreements to the spirit of the 
times. In 1800 Lord Kenyon, despite the repeal of the laws 
against forestalling,’* held ** it a crime at the common law.’> The 
common law, Kenyon declared, made any attempt to enhance 
prices criminal.*® Nevertheless, in 1815 Lord Ellenborough could 
find no reason for not enforcing *’ an agreement for common 
prices between two coachmasters. “This is merely a convenient 
mode of arranging two concerns which might otherwise ruin each 
other.” ** Kenyon acknowledged his familiarity with Adam 
Smith’s epic in praise of free trade but refused to admit that 
Smith, or even Parliament, had changed the common law as he 
knew it. Kenyon was the last of his line; against the ascendant 
dogma of liberty of contract the courts did not hold out long.”® 

Paralleling the growth of this doctrine, later fusing with it and 





13 32 Geo. III, c. 71 (1772). 

14 Rex v. Waddington, 1 East 142 (1800) (corner in hops). In Rex v. Rusby, 
2 Peake 189 (1800), Lord Kenyon held it was a crime to regrate, i.e., buy at whole- 
sale and sell in the same market at retail. He considered the old laws necessary for 
the protection of the poor and criticized Parliament most harshly for repealing 
them. See the satirical comment in 3 CAMPBELL, Lives OF THE CHIEF JUSTICES 
(1st Eng. ed. 1857) 77. 

15 The common-law crimes of forestalling, regrating, and engrossing were abol- 
ished by 7 & 8 VicT., c. 24 (1844). However, by §4 of the same Act it is an 
offense to “spread any false Rumour with Intent to enhance or decry the Price 
of any Goods . . . or to prevent . . . by Force or Threats any Goods . . . being 
brought to any Fair or Market.” This was repealed by 55 & 56 Vicr., c. 19 (1892). 
However, the repealing act provides that rules of law affirmed, recognized, derived 
by or from the statute are not to be considered as affected by the repeal. This 
proviso saves the rule of such cases as Lumbard’s Case; The King v. de Berenger, 
both supra note 11. 

16 Crompton expressed an opinion in a dictum in Hilton v. Eckersley, 6 E. & 
B. 47, 52 (1855), that indictments for combinations to raise prices had been framed 
under the common law not under the statutes. His colleagues did not agree, and 
his statement has since been criticized. See Mogul Steamship Co. y. McGregor, 
23 Q. B. D. 598, 627 (1889) (per Fry, J.), [1892] A. C. 25, 39 (per Lord Halsbury, 
L. C.). However, Esher, J., dissenting, in the Mogul Steamship case agreed with 
Crompton. /d. at 601. 

17 Hearn v. Griffin, 2 Chitty 407 (1815). But cf. Rex v. Hilbers, 2 Chitty 163 
(1818). 

18 2 Chitty 407, 408 (1815). 

19 Even the jurisdiction to declare contracts void as against public policy was 
exercised apologetically. See Winfield, Public Policy in the English Common Law 
(1928) 42 Harv. L. Rev. 76, 90, 93. In Hilton v. Eckersley, 6 E. & B. 47 (1855), 4 
majority of the court reluctantly held that a bond made by a group of manufacturers 
to abide by the decision of a majority to “lockout” labor was against public 


policy. 
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fertilizing it, was the development of the distinction between 
reasonable and unreasonable restraints of trade. Its matrix, the 
case of Mitchel v. Reynolds,” decided that a vendor of a business 
might covenant not to compete with the buyer of his business, 
provided that the restraint on the seller was limited to a definite 
period of years and did not extend to all England. Such a re- 
straint was “partial”; those condemned were “ general.” But 
even a “ partial restraint had to be reasonable.” This meant that 
the seller should not be restrained any more than was necessary 
to protect the good will of the business sold. The vast repercus- 
sions of the Industrial Revolution and the expansion of the mar- 
ket from the village to the world tore through this patterned 
dichotomy. The distinction between “ partial ” and “ general ” 
became less and less heeded; “ reasonableness ” became the basic 
test, and a restraint might be world-wide if the nature of the busi- 
ness sold required such protection.” 

During the course of this development, the concept of a con- 
tract in “ restraint of trade ” came to include, in England at least, 
agreements to control price and production. This classification 
is logical enough if the phrase “ restraint of trade” is properly 
understood. The phrase as originally used, and probably as still 
used by the English courts, does not mean merely restraint on 
trading or manufacturing per se, but restraint on a persan engag- 
ing in trade.** Thus, a licensed monopoly is a restraint on all 
except the licensee; a covenant not to compete is a restraint on a 
particular person; a price agreement is a restraint pro tanto on the 
parties’ freedom to charge whatever price they wish. For this 
last agreement, “reasonableness ” became the test of legality — 
and therefore, enforceability as in the case of the technical con- 
tract in restraint of trade. And the object in applying the stand- 
ard was not the protection of the public, but the parties. 


“Tt is clear that the onus of showing that any contract is calculated to 
produce a monopoly or enhance prices to an unreasonable extent will be 





20 7 P. Wms. 181 (1711). 

21 Maxim Nordenfelt Guns & Ammunition Co., Ltd. v. Nordenfelt, [1893] 1 Ch. 
630, [1894] A. C. 535. See the judgment of Bowen, L. J., in the Chancery for an 
excellent summary of the development of the doctrines of “ restraint of trade.” 

22 Maxim Nordenfelt Guns & Ammunition Co., Ltd. v. Nordenfelt, [1893] 1 Ch. 
630, 654. 
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on the party alleging it, and that if once the court is satisfied that the 
restraint is reasonable as between the parties this onus will be no light 
one. ... Their Lordships are not aware of any case in which a re- 
straint though reasonable in the interests of the parties has been held 
unenforceable because it involved some injury to the public.” ** 


Indeed, there seems to be only one test determining whether a 
contract in “ restraint of trade” offends public policy: it must 
be part of an agreement calculated to create a “ pernicious mo- 
nopoly.” ** Of such monopolies the English courts have as yet 
found no exemplars. The following is typical: 


“ Unquestionably the combination in question was one the purpose 
of which was to regulate supply and keep up prices. But an ill-regulated 
supply and unremunerative prices may, in point of fact, be disadvanta- 
geous to the public. Such a state of things may, if it is not controlled, 
drive manufacturers out of business, or lower wages, and so cause unem- 
ployment and labour disturbance. .. . In the present case there was 
no attempt to establish a real monopoly, for there might have been great 
competition from abroad or from other parts of these islands. . . .” *° 


Whether this is supine equanimity or high wisdom the critics 
do not agree. In any event, it is clear that the means used in 





23 Attorney Gen. v. Adelaide Steamship Co., Ltd., [1913] A. C. 781, 795. The 
English courts examine the agreement closely to ascertain its reasonableness between 
the parties. If one of the parties may be deprived of the means of earning a liveli- 
hood, grave doubt is thrown on the validity of the contract. Particularly is this 
true in employer-employee cases where the weakness of the employee’s bargaining 
power is taken into consideration. Mason v. Provident Clothing & Supply Co., Ltd., 
[1913] A.C. 724. 

24 This suggestion is advanced by Bowen, L. J., in Maxim Nordenfelt Guns & 
Ammunition Co., Ltd. v. Nordenfelt, [1893] 1 Ch. 630, 668. Lord Parker in the 
Adelaide case does not consider it clear that even a monopolistic agreement would 
be bad. See Attorney Gen. v. Adelaide Steamship Co., Ltd., [1913] A. C. 781, 795. 

25 Northwestern Salt Co., Ltd. v. Electrolytic Alkali Co., Ltd., [1914] A. C. 461, 
469-70 (italics inserted) (an association of salt manufacturers including all operat- 
ing units within a roughly defined part of England.) Other cases upholding agree- 
ments: Wickins v. Evans, 3 Y. & J. 318 (1829) (division of field among number of 
trunk manufacturers); English Hop Growers, Ltd. v. Dering, [1928] 2 K. B. 174 
(coéperative marketing of hops); Collins v. Locke, 4 App. Cas. 674 (1879) (mo- 
nopolistic stevedoring association; approved generally but specific section of agree- 
ment held bad) ; Cade v. Daly, [1910] I. R. 306. In Ontario Salt Co. v. Merchant’s 
Salt Co., 18 Grants Ch. 540, 544 (U. C. 1871), where a salt pool was involved, the 
court said, “I know of no rule of law ever having existed which prohibited a cer- 
tain number (not all) of the producers of a staple commodity agreeing not to sell 
below a certain price.” As history the statement is doubtful. 
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England and America to attain the avowedly common ideal of 
“free competition” have been diametrically opposed. ‘Free 
trade ” in England includes the freedom to suppress trade.*® The 
idea is softened by the assumption that such attempts will prob- 
ably not be successful, and that the glands of the system itself 
contain curative secretions for any ills which may come upon it.” 
However, the growth of the English law is instructive not for its 
solutions, but for its virtuoso display of flexibility and adapta- 
bility to shifting economic ideals. The concept of reasonable “ re- 
straints of trade” is revealed as a tool, a technique for economic 
adjustments rather than a given rule of law. 


PRrICE-FIXING AND THE AMERICAN COURTS 


American courts have differed in their views on price agree- 
ments under the common law. It is a curious fact that in neither 
the decisions condemning price agreements unqualifiedly nor in 
those legalizing them within limits is there a consideration, even 
a mention, of the contrary view or of the English law background. 
Very few courts have manifested awareness of any problem. 

Some quite respectable courts, though a minority, have treated 
price-fixing agreements only as they relate to a monopoly, as 
that word, by analogical extension of the technical common-law 
meaning, is now understood. Thus indictments or complaints 
setting out price agreements, but containing no allegations of in- 
tent or attempt to monopolize or to control the market price have 
been held bad on demurrer.** It must not be thought, however, 





26 Mogul Steamship Co. v. McGregor, [1892] A. C. 25. Contra: Thomsen v. 
Cayser, 243 U.S. 66 (1917). 

27 Here and there misgivings have appeared. See the remarks of Bowen, L. J., 
in Maxim Nordenfelt Guns & Ammunition Co., Ltd. v. Nordenfelt, [1893] 1 Ch. 630, 
661; BENJAMIN, SALES 582nn.(r),(t). For citations to much valuable matter, see 
Note (1932) 32 Cor. L. Rev. 324. 

28 State v. Eastern Coal Co., 29 R. I. 254, 70 Atl. 1 (1908); United States v. 
Nelson, 52 Fed. 646 (D. Minn. 1902). However, the latter must be considered 
overruled sub silentio by subsequent decisions of the Supreme Court. See p. 1178, 
infra. Herriman v. Menzies, 115 Cal. 16, 46 Pac. 730 (1896), announces the same 
tule in a civil case. But cf. Nester v. Continental Brewing Co., 161 Pa. 473, 29 Atl. 
102 (1894). In this case, a combination of forty-five Philadelphia brewers agreed 
to sell at uniform prices and pool profits. When a bill was brought in equity for 
an accounting, a demurrer was sustained on ground that the combination was an 
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that a monopoly must exist before the defendants are amenable 
to the law. These courts hold a conspiracy te bring about a 
monopoly equally illegal. In sum, they do not regard a price- 
fixing agreement in itself as such a conspiracy but at most as 
evidence thereof.”® 

Some American cases have gone further and have declared *° 
price agreements enforceable.** The reasoning is much the same 
as in the later English cases, though more cautious. Usually, 
the argument is that “ partial restraints of trade,” where reason- 
able and not injurious to the public, should be enforced. Such 
agreements, it is said, may be of real benefit in preventing ruinous 
price wars, insuring labor steady employment, and giving capital 
a constant use. They should be enforced unless monopolistic in 
effect or intent. 

On the other hand, a number of the cases unqualifiedly con- 
demn all price-fixing agreements as in “ restraint of trade.” In 
More v. Bennett,** where a small portion of the law stenographers 
of Chicago agreed to work only at association prices, the court 
said, 


“ A combination or conspiracy among a number of persons engaged in 
a particular business, to stifle or prevent competition, and thereby to 





attempt to control prices. The upper court said that this conclusion of fact (i.., 
that the combination had control of prices) was justified by the record. But the 
pleadings fail to disclose that the group had a monopoly or monopolistic control. 
This raises a query whether the court took judicial notice of such a fact on demurrer. 
A similar case is Anderson v. Jett, 89 Ky. 375, 12 S. W. 670 (1889). 

29 State v. Eastern Coal Co., supra note 28; Dolph v. Troy Laundry Mach. Co., 
28 Fed. 553 (C. C. N. D. N. Y. 1886); Central Shade Roller Co. v. Cushman, 143 
Mass. 353, 9 N. E. 629 (1887); Gloucester Isinglass & Glue Co. v. Russia Cement 
Co., 154 Mass. 92, 27 N. E. 1005 (1891) ; Skrainka v. Scharringhausen, 8 Mo. App. 
522 (1880); see Texas Standard Oil Co. v. Adoue, 83 Tex. 650, 657, 19 S. W. 274, 
276 (1892); cf. Sayre v. Louisville Union Benevolent Ass’n, 62 Ky. 143 (1863). 

80 Herriman v. Menzies, supra note 28. See other cases in note 29, supra. 

81 Problems relating to enforcement can not be discussed in the scope of this 
article. Many price agreements contain provisions for liquidated damages. 

82 140 Ill. 69, 29 N. E. 888 (1892). Accord: Anderson v. Jett, supra note 28 
semble; Cement Mfgrs. Protective Ass’n v. United States, 268 U. S. 588 (1925); 
India Bagging Ass’n v. Kock, 14 La. Ann. 168 (1859), citing art. 419 of the French 
Penal Code. This condemns price agreements “entre les principaux détenteurs.” 
The Louisiana court, however, condemns all price agreements and does not trouble 
to find whether the condemned agreement involved the principal dealers. Cf. 
Judd v. Harrington, 139 N. Y. 105, 34 N. E. 790 (1893). 
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enhance or diminish prices to a point above or below what they would 
have been if left to the influence of unrestricted competition . . . is 
contrary to public policy.” ** 


And further on the court said, “ No equitable reason for such re- 
straint exists,”’ except that it is alleged that the “ prices for steno- 
graphic work had been reduced too far.” ** Consequently, instead 
of the combination being unimpeachable unless it appeared to 
be monopolistic or to be a conspiracy to monopolize, it is illegal 
because it reduces the possible amount of “‘ unrestrained competi- 
tion” that might exist. Any persons who seek to “ restrain com- 
petition”? must show an “ equitable reason” why they should 
be allowed to do so. “ The rule of public policy here involved is 
closely analogous to that which declares illegal and void contracts 
in general restraint of trade, if it is not indeed a subordinate ap- 
plication of the same rule.” *° And when counsel argues that only 
a small number of the stenographers belong to the association, 
and therefore the case is analogous to a partial restraint, the court 
solemnly replies *° that partial restraint of trade refers to the 
sale of a business with a covenant not to compete. While there 
are better reasons than those stated by the Illinois court for 
holding price agreements bad, as the federal decisions will reveal, 
all the courts display the same reluctance to rationalize the sub- 
ject of price-fixing and make it harmonious with the generally 
current doctrine of “ restraint of trade.” 

In some of the cases which have arisen there have been statutes 
condemning “ restraints of trade ” or making it a crime for “ two 
or more persons to conspire . .. to commit any act injurious 
. . . to trade and commerce.” ** These statutes have had little 
effect on the general rule, since resort must be had to the court’s 
conception of the common law to apply them.** However, some 





83 140 Ill. at 79, 29 N. E. at 891. 

34 Td. at 80, 29 N. E. at 8or. 

35 Td. at 77, 29 N. E. at 890. 

36 Id. at 80, 29 N. E. at 8or. 

37 2. N. Y. Rev. Stat. (1829) p. 691, $8. 

88 The statute cited in note 37, supra, made it a crime for “ two or more persons 
to conspire to commit an act injurious to trade or commerce.” In a number of 
New York decisions based on this law, the court relies not only on the supposed 
effect of the statute to invalidate price agreements, but declares also that price 
agreements were criminal at common law. People v. Fisher, 14 Wend. 9 (N. Y. 
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of the courts that hold price-fixing against public policy would 
hesitate to hold it a crime,*® adopting to this extent at least the 
later developments of the English common law. In such cases, 
of course, the statutes declaring “ restraints of trade ” “ criminal ” 
are effective, if not to create a new rule, at least to provide an 
additional mode of enforcing it. 

The sharp conflict in the American authorities on the legality 
of price-fixing is not articulate in the decisions. In a number of 
cases price-fixing has been only one factor among numerous 
others indicating monopoly and unfair practices, making it diffi- 
cult to appraise the court’s attitude on price-fixing.*® Hence, in 





1835), held that it was criminal for laborers to combine to raise their wages. This 
decision is criticized in Sayre v. Louisville Union Benevolent Ass’n, supra note 209, 
and distinguished with disapproval in Commonwealth v. Hunt, 4 Metc. 111 (Mass. 
1842). But in a criminal action under § 340 of the New York General Business 
Laws, which makes agreements establishing monopoly or restraining competition 
for the purpose of creating a monopoly criminal, a price agreement without the 
power to control prices was held not to make out the crime. People v. Baff, 99 Misc. 
684, 166 N. Y. Supp. 136 (1917). But cf. People v. American Ice Co., 120 N. Y. 
Supp. 443 (1909). 

Price-fixing agreements have been held to be “ injurious to commerce ” regardless 
of the reasonableness of the prices fixed. People v. Sheldon, 139 N. Y. 251, 34 N. E. 
785 (1893). The court was strongly influenced, perhaps correctly so, by the fact 
that the combination was a complete monopoly. In Hooker v. Vanderwater, 4 
Denio 349 (N. Y. 1847), the court relied on the criminal statute to declare a price 
agreement void as against public policy. 

89 Cf. Raymond v. Leavitt, 46 Mich. 447 (1881).° But in Illinois, an indictment 
setting out a conspiracy to regulate and fix prices was held to charge crimes both 
under the state anti-trust act, and the common law. The court might have relied 
on common-law statutes prior to James I condemning price-fixing but did not 
mention them. The indicted combination is branded as a trust, though the agreed 
facts state that it controlled only one-fifth of the coal marketed in Chicago, and that 
the combination was instrumental in maintaining adequate wage levels. The decision 
reflects the hysterical fears of 1904. Chicago, Wilmington & Vermillion Coal Co. v. 
People, 114 Ill. App. 75 (1904). Bishop says that conspiracies to enhance prices 
would be criminal under our law, though it is difficult to define just what the limits 
of the crime will be. 1 BisHop, New Crrminat Law (oth ed. 1923) §§ 519-29. 
But see Allen, Criminal Conspiracies in Restraint of Trade at Common Law 
(1910) 23 Harv. L. Rev. 531. Monopolies would probably be criminal. See State v. 
Eastern Coal Co., supra note 28, in which such an assumption is made. Contra: 
Aetna Ins. Co. v. Commonwealth, 106 Ky. 864, 51 S. W. 624 (1899). 

40 Craft v. McConoughy, 79 Ill. 346 (1875); Stanton v. Allen, 5 Denio 434 
(N. Y. 1848); Cummings v. Union Blue Stone Co., 164 N. Y. 401, 58 N. E. 525 
- (1900) ; Central Ohio Salt Co. v. Guthrie, 35 Ohio St. 666 (1880) ; Emery v. Ohio 
Candle Co., 47 Ohio St. 320, 24 N. E. 660 (1890) ; Morris Run Coal Co. v. Barclay 
Coal Co., 68 Pa. 173 (1871); Texas Standard Oil Co. v. Adoue, supra note 29; 
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many jurisdictions it would be unsafe to predict what treatment 
would be accorded to a price-fixing agreement. 

The Sherman Act does not in express words declare that price 
or production agreements are illegal. It condemns contracts in 
restraint of trade, and the Supreme Court tells us that this means 
“ unreasonable ” contracts in restraint of trade. Is the price 
agreement necessarily an “ unreasonable ” restraint of trade? To 
this question the common law has given many answers, and even 
in the same jurisdiction the answer has varied with the times. 
In answering this question the Supreme Court was free to choose 
and to decide frankly in accordance with the needs of the time 
and the most enlightened opinion. It can not plead the compul- 
sion of Congress to buttress its answer. Has it not held that in 
the Sherman Act Congress merely enacted the common law? It 
can not claim that it is bound by outworn precedents; these prece- 
dents are themselves in conflict, and it is the supreme arbiter of 
its own common law. 

Turning now to the Supreme Court’s recent pronouncements,** 
we find that in the leading case of United States v. Trenton Pot- 


teries Co.,** it unequivocally announced the illegality of a price- 
fixing agreement “ by those controlling in any substantial man- 


ner a trade or business.” That case is important, not only as the 


most recent decision of the Supreme Court on the subject, but 
also because the Court felt called upon to offer a rationale for 
the rule and to explain why there could not be “ reasonable ” and 
“unreasonable” price agreements in the same way that there 
were “reasonable” consolidations such as the steel and har- 
vester combines and “ unreasonable ” ones such as the Standard 
Oil Co. and the American Tobacco Co. 

In order fully to comprehend the Trenton Potteries case we 





Milwaukee Mason & Builders’ Ass’n v. Niezerowski, 95 Wis. 129, 70 N. W. 166 
(1897). 

*! Before the Sherman Act it seemed that the price-fixing agreement might re- 
ceive some protection in the federal courts. Cf. Dolph v. Troy Laundry Mach. Co., 
supra note 29. And this seemed true even after. Cf. United States v. Nelson, supra 
note 28; Dueber Watch Case Mfg. Co. v. Howard Watch & Clock Co., 55 Fed. 851 
(C. C. S. D. N. Y. 1893). But the Supreme Court soon made clear that such an 
agreement violates the Sherman Act. However, see notes 47, 50, infra, for the doubt 
after the announcement of the “ rule of reason.” 

42 273 U.S. 392 (1927). 
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must briefly survey previous Supreme Court rulings on price- 
fixing. A price-fixing agreement first came before it in United 
States v. Trans-Missouri Freight Ass’n** in 1897. It was there 
contended that the agreement was reasonable. The Court re- 
plied that Congress had condemned “all restraints of trade” 
without regard to their reasonableness and held the association 
illegal. Mr. Justice White, in a dissent,** laid down his “rule of 
reason,” and a few years later had the pleasure of incorporating 
it into the majority opinion in the Standard Oil case.** In the 
latter case, however, he expressly disclaimed to be overruling the 
Freight Ass’n case; that case, he said, was an instance of a com- 
bination “unreasonable ” in itself.** And in the later decision 
of Thomsen v. Cayser,“ the earlier Freight Ass’n case was cited as 





48 166 U. S. 290. 

44 Td. at 343. 

45 221 U. S. 1 (1911). 

46 It is significant, however, that Mr. Justice White dissented in the Freight 
Association case. Mr. Justice Harlan, at least, considered that the Standard Oil 
case reversed the doctrine in the Freight case. But it may be doubted whether 
the change is not one of words rather than of substance. In the earlier case the 
words “restraint of trade” were used in the sense of a combination which re- 
strained trade in a real or actual sense. The defendant argued that even where 
a contract restrains trade it is not bad if reasonable; the Court replied that Con- 
gress had forbade every restraint of trade without respect to its reasonableness. 
On the other hand, White was using the words “ restraint of trade” in the more 
technical English sense, i.e., contracts restraining the conduct of an individual trader 
in a greater or less degree. Only by a failure to take into account the actual facts 
of the Freight case and the issue on which the question of “ reasonableness ”’ arose 
could it be supposed that the earlier Court, in rejecting a standard of reasonable- 
ness, intended to declare bad all contracts in “ restraint of trade” as used in the 
technical sense. Such a contract, if “ reasonable,” would undoubtedly have been 
held not to restrain trade in a real or actual sense. 

47 243 U. S. 66 (1917). In the court below, Judge Hough had held the agree- 
ment “ reasonable.” Indeed, even prior to the announcement of the “ rule of rea- 
son” and as late as 1927 some judges in the second circuit thought that price agree- 
ments might be “ reasonable ” under proper circumstances even though monopolistic. 
Fonotipia Ltd. v. Bradley, 171 Fed. 951 (E. D. N. Y. 1909) (monopoly in phono- 
graph records reasonable su long as prices are fair and field is “ free ”; here, however, 
the field was covered by a patent pool); United States v. Prince Line Ltd., 220 
Fed. 230 (S. D. N. Y. 1915) (shipping conference), rev’d without prejudice as moot, 
242 U.S. 537 (1917); Trenton Potteries Co. v. United States, 300 Fed. sso (C.C. A. 
2d, 1924), rev’d, 273 U. S. 392 (1927) (80% of sanitary pottery). 

But compare the remarks of Judge Learned Hand in Live Poultry Dealer's 
Protective Ass’n v. United States, 4 F.(2d) 840, 842-43 (C. C. A. 2d, 1924): “It is 
somewhat surprising at this day to hear it suggested that a frank agreement to fix 
prices and prevent competition as regards them among one-half the buyers in 4 
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law. But Thomsen v. Cayser involved a group which indulged 
in the worst type of monopolistic practices. In the Linseed * 
and hardwood *° cases the illegality of price agreements was im- 
plicitly assumed. Hence, in the Trenton Potteries case the Court 
undoubtedly had the precedent of its own decisions to support 
it; °° but it has never answered squarely the question why “ the 
rule of reason” should not be applied. 
In this latest case the Court says, 


“The aim and result of every price-fixing agreement, if effective, 
is the elimination of one form of competition. The power to fix prices, 
whether reasonably exercised or not, involves power to control the 





given market may be defended, on the notion that the results are economically de- 
sirable. We should have supposed that, if one thing were definitely settled, it was 
that the Sherman Act forbade all agreements preventing competition in price among 
a group of buyers, otherwise competitive, if they are numerous enough to affect the 
market.” (Italics inserted.) 

On the other hand, Judge Morton in the first circuit was clearly of the opinion 
that the “ rule of reason” was intended by the Supreme Court to be applicable to 
agreements controlling price or production. They were to be bad only if they took 
“unfair advantage of the public ” or the trade was “ affected to a substantial extent 
to the disadvantage of producers or purchasers, so as thereby to operate in a mate- 
rial degree to the injury of the public, and beyond what can fairly be said to con- 
stitute a proper protection for the parties to the alleged combination or agreement.” 
United States v. Whiting, 212 Fed. 466, 475 (D. Mass. 1914). Nevertheless, in this 
case and later ones he overruled demurrers to indictments charging conspiracies to 
monopolize. United States v. King, 250 Fed. 908 (D. Mass. 1916) ; United States v. 
Piowaty & Sons, 251 Fed. 375 (D. Mass. 1917). Respectively, these three cases 
charged 86% control of all the milk bought in Worcester for sale in Boston; 75% 
control of trade in Aroostook potatoes; 75% control of trade in “ northern onions.” 
Cf. Lee Line Steamers v. Memphis, H. and R. Packet Co., 277 Fed. 5 (C. C. A. 
6th, 1922) (price pool of the only two inter-city river boats unlawful; competing 
rail facilities available). Whether control of such circumscribed and disjointed 
parts of a market is properly described as monopolistic can not be discussed here. 
Generally speaking, a brand or grade is subject to monopolization where a differ- 
ential of cost or serviceability exists in its favor. See United States v. Corn Prod- 
ucts Refining Co., 234 Fed. 964, 975 (S. D. N. Y. 1916). It would be otherwise 
where the differential is against it. Cf. Standard Oil Co. v. United States, 283 U. S. 
163 (1931) ; National Ass’n of Window Glass Mfgrs. v. United States, 263 U.S. 403 
(1923); United States v. Quaker Oats Co., 232 Fed. 499 (N. D. Ill. 1916), appeal 
dismissed, 253 U.S. 499 (1920). 

48 262 U. S. 371 (1923). 

49 257 U. S. 377 (1921). 

50 The Wisconsin court apparently considered the “ rule of reason ” as laid down 
by the federal courts to be applicable to price agreements as well as any other sort 
of restraint. Cf. Pulp Wood Co. v. Green Bay Paper & Fiber Co., 168 Wis. 400, 
170 N. W. 230 (1919). 
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market and to fix arbitrary and unreasonable prices. The reasonable 
price fixed today may through economic and business changes become 
the unreasonable price of tomorrow. Once established, it may be main- 
tained unchanged because of the absence of competition secured by the 
agreement for a price reasonable when fixed.” ** 


The Court says “the power to fix prices . . . involves the 
power to control the market.” On this basis it denounces all 
price agreements. But can it be assumed that every group agree- 
ing on a price has power to control the market? It was this 
assumption that the Rhode Island court refused to make in State 
v. Eastern Coal Co.** The Court also assumes that a price agree- 
ment always has for its aim the complete elimination of price 
competition. Such a purpose, of course, would be illegal as a 
conspiracy or attempt to monopolize. In the mind of the Court 
a price agreement can have no utility to the parties to the agree- 
ment if the market price can not be controlled. It must be as- 
sumed, claims the Court, that the contractors will not indulge in 
vain acts, and therefore that they intend to secure control. This 
seems peculiar criminal law indeed. Furthermore, the Court is 
not justified in assuming that price agreements are without use- 
fulness to the contractors unless a control is secured.** One of 
the combinations prosecuted represented thirty-three percent of 
the industry.°* It showed no intention of expanding further. In 
other cases no inquiry was even made into the group position in 
the industry. If business men considered that these groups were 





51 273 U.S. 392, 397 (1927). 

52 Supra note 28. 

53 Even a cursory inspection of the thousands of American codperative market- 
ing associations, which do set prices for their membership and often occupy a sub- 
stantial position in the market, shows that they do not eliminate price competition 
entirely. Not many years ago many such groups tried to set fixed prices for their 
respective commodities, but, failing this, they have been content to act as price 
stabilizers. Now they do no more than announce opening prices which serve only 
as an expert opinion of what the market price should be. The very knowledge of 
the trade that a large part of the crop will move at this figure prompts its ac- 
ceptance. The prices may thus serve as a “ leader,” and prevent the waste which 
usually follows extreme price fluctuation. These agricultural price-fixing organiza- 
tions illustrate perfectly that all price-fixing is not aimed to eliminate price com- 
petition because prices which are not acceptable to other growers are underbid. See 
MEARS AND TOBRINER, PRINCIPLES AND PRACTICES OF COOPERATIVE MARKETING 
(1926) 275 et seq. 

54 American Column & Lumber Co. v. United States, 257 U.S.°377 (1921). 
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useful, as constituted, though their power did not even approach 
control, that is some evidence of their rationality. 

The complexities of modern economics modify seemingly ob- 
vious propositions. It sounds logical to reason that it will do 
A and B no good to fix prices if C can sell at whatever price he 
wishes; yet there are limits within which the proposition is untrue. 
A, B, and C may sell the same goods but A and B may be com- 
petitors to a greater extent by reason of location, type of custom- 
ers, quality of service, etc. A and B may be doing each other 
incalculable harm by price-cutting. If A and B’s agreement to fix 
prices becomes oppressive to their customers, they may turn to C. 
Barring this, however, C’s prices, though lower than A and B’s, 
may be a matter of unconcern to the customers of A and B. 

In addition, the example of .A and B may induce C to follow 
their example quite independently. It is not at all uncommon 
for a powerful but organized minority to “lead” a business. 
There may be leadership to some extent even among competitors. 
This, it is true, may mean that prices will at times be maintained 
above strictly competitive levels, particularly when units are 
operating near to capacity. C may hesitate to cut prices in order 
to draw off business from A and B, lest he bring on a disastrous 
price war. The incentives to follow the leader are even greater 
when the trade is divided between one or two large concerns on 
the one hand and a number of small ones on the other. A small 
firm which cuts prices to increase sales might get more than it could 
handle, and while attempting a rapid expansion of facilities, a 
sudden drop in the leader’s prices might catch it in a position of 
extreme financial peril.®° It may be said that this possibility affords 
additional ground for holding A’s and B’s conduct bad, since they 
are able to establish a price even without control of the industry. 





55 Prices may be held above competitive levels where there exists what some 
economists cali “ duopoly,” i.e., division of the field between a few large competitors, 
as in tobacco manufacture today. In such cases, the competitors may be unwilling 
to risk a price-cutting war and may even without agreement hold the price above 
competitive levels. See the excellent analysis of the American Can Company’s 
position by Judge Rose in United States v. American Can Co., 230 Fed. 859, 860 
(D. Md. 1916), 234 Fed. 1019 (D. Md. 1916); cf. the analysis of Learned Hand, J., 
in United States v. Corn Products Refining Co., 234 Fed. 964, 992-04 (S. D. N. Y. 
1916). With the American Can case contrast the undiscriminating all-or-none 
analysis in United States v. United States Steel Corp., 251 U. S. 417, 448-50 (1920). 
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In the famous United States Steel case, this argument was actu- 
ally made by the government. Among other things, the prosecu- 
tion urged that the influence of this group was such that its com- 
petitors imitated its price policy. This argument rests on the 
premise that complete anarchy is necessary in business to insure 
the public welfare and anything less than continual price war is 
suspicious, not to say criminal. It was rejected by the Supreme 
Court,°® though the Court does not seem to face frankly the im- 
plication of its decision, since it assumes that lack of monopoly 
power over the market is lack of any power at all. It is an eco- 
nomic fact that there may be effective (and salutary) power 
over the market without controlling it; and it is legal fact that 
such power is not per se condemned. 

It would seem, therefore, that the primary assumption of the 
Court in the Trenton Potteries case is not sound. And the addi- 
tional and secondary assumption on which the decision rests is 
equally fallacious. It was urged upon the Court that the “rule 
of reason ” should be applied to price agreements just as it is to 
other contracts and combinations charged with being in restraint 
of trade. Under this rule mere size and influence in the industry 
was not considered enough to condemn a combination. A show- 
ing had to be made that it oppressed the public and its competi- 
tors through unfair tactics designed to control the trade. In 
answer the Court said, “ Agreements which create such potential 
power [to fix prices] may well be held to be in themselves un- 
reasonable or unlawful restraints, without the necessity of minute 
inquiry whether a particular price is reasonable or unreasonable 
as fixed... .’*" Contrast with this the following language used 
in United States v. International Harvester Co., a case decided 
in the same year as the Potteries case: “ The law, however, does 
not make the mere size of a corporation, however impressive, or 
the existence of unexerted power on its part, an offense, when un- 
accompanied by unlawful conduct in the exercise of its power.” ™ 





56 251 U. S. 417, 447 (1920); see also United States v. International Harvester 
Co., 274 U. S. 693, 708 (1927). In American Column & Lumber Co. v. United 
States, 257 U. S. 377, 417-18 (1921), Brandeis, J., dissenting, says, “ The illegality 
of a combination under the Sherman Law lies not in its effect upon the price level, 
but in the coercion thereby effected.” 

57 273 U. S. 392, 397 (1927) (italics inserted). 

58 274 U. S. 693, 708 (1927) (per Holmes, J.) (italics inserted). 





THE LEGALITY OF PRICE-FIXING AGREEMENTS 1181 


The extract from the Potteries case shows how far an unwar- 
ranted assumption may lead. Assuming that all price agreements 
are monopolies, the Court considers that the only question of 
“ reasonableness ” can be one of reasonable price, which is a 
confusion of two different concepts.°° Many price agreements 
are not monopolies or attempts to form monopolies, and may be 
“ reasonable’ precisely for that reason. A number of courts 
have sustained price agreements; but the reasonableness of the 
price, though a consideration in all cases, has served as the basis 
of only a very few decisions. The Court says that “ reasonable- 
ness is not a concept of definite and unchanging content.” While 
this is true, it does not follow that the alternative before the Court 
is to hold all price agreements bad, or even to hold. some good or 
bad as the prices named might be fair. Position in the industry, 
tactics toward competitors not in the group, method of arriving 
at the price policy, all these would be pertinent in testing the 
price agreement, just as they are when the Court considers the 
Standard Oil, American Tobacco, U. S. Steel, and International 
Harvester groups. 


SoME CRITICISMS OF THE PRESENT RULE 


The Court has decided that a group of competitors controlling 
fifty percent of the industry as in the Steel case and sixty-five 
percent as in the Harvester case can, by means of a holding com- 
pany, not only fix their prices, but limit and control their pro- 
duction. There can be no doubt that the United States Steel 
Corporation is a more potent and effective price-fixing organiza- 
tion than a group of one-third of the hardwood producers of the 
country in a loosely organized association, the members of which 
are constantly exposed to the temptation of cheating on their 
fellows and so destroying whatever effectiveness the association 
may have. By becoming a legal unit modern business can appar- 
ently accomplish what the alchemist sought to do through the 
universal solvent that was to turn everything into gold. Is there 





5° In Sayre v. Louisville Union Benevolent Ass’n, supra note 29, a price-fixing 
group was condemned because it set its prices arbitrarily without regard to their 
reasonableness. However, the group was probably a monopoly, and in such cases 
the reasonableness of the price is the prime test of reasonableness. 
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a rational basis for the distinction between the legal unit and the 
unincorporated association? 

It has been suggested that the result is due to an accident of 
historical development.® The eighteenth century English cases 
involving indictments for conspiracies to fix prices have been set 
forth. These, as has been shown, might have been based on exist- 
ing statutes, but the judges perhaps intended to decide that all 
price agreements were bad at common law. In these cases much 
was said to the effect that the conspiracy was the gist of the 
offense. Concurrently with these cases, the doctrine of partial 
and general restraints of trade developed. The decisions which 
worked out this doctrine all involved the sale of a business by 
one competitor to another and a covenant by the seller not to 
compete. If the covenant was limited in time and place, it was 
held enforceable as a “ partial restraint.” But even so, it must 
be “reasonable,” i.e., it must not impose any more restraint upon 
the seller than was needed to protect the “ good will” of the 
business sold. At first, this problem involved no question of 
monopoly; but, as Chief Justice White pointed out in establish- 
ing the “rule of reason ” in the Standard Oil case, the Court in 
Mitchel v. Reynolds considered monopoly as generally related 
to the covenant not to compete. And, indeed, it is not difficult to 
see how the covenant not to compete given by the seller of a busi- 
ness may be used as a tool to monopoly. This, then, being the 
historical background, the suggestion is that when a price-fixing 
agreement was before a court, it would use the old conspiracy 
cases which condemned such agreements without qualification, but 
in cases of consolidations and mergers, the court would apply the 
doctrine of reasonable restraints which has grown up from 
Mitchel v. Reynolds. This is said to explain the application of 
the rule of reason to consolidations and not to price-fixing agree- 
ments. This explanation is neat; however, it is far too simple. 

The cases in New York, indeed, have displayed considerable of 
this tendency to travel in insulated grooves. The courts of that 
state have again and again held price-fixing agreements bad under 
any and all circumstances.“ These agreements are condemned 





60 NaTIONAL INDUSTRIAL CONFERENCE BoaRD, MERGERS AND THE LAW (1929) 
19 et seq. 
61 See cases cited in notes 38, 40, supra. 
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on the usual grounds — enhancement of price, restriction of com- 
petition, ‘tendency ” toward monopoly. Yet, in cases involving 
a sale of a business with a covenant not to compete the New 
York court has shown great liberality. The court will not look 
into the intent of the parties even if it is to restrict competition,” 
and in one case, the court says, “ Competition is not always a 
public benefaction.” ® 

Indeed, in some cases the courts, though still solemnly averring 
that price-fixing is against public policy, have gone so far as to 
sanction the building up of monopolistic ventures, engineered by 
buying out competitors and taking from them covenants not to 
compete. A New Jersey case “ illustrates this paradox forcefully. 
The plaintiff, a manufacturer of sanitary pottery, had bought 
out five of its competitors taking from them covenants not to com- 
pete, and here sought to enforce one. The plaintiff was a member 
of a price-fixing association which included the only three other 
manufacturers in the United States. This price-fixing group was, 
undoubtedly, said the court, illegal because it violated public 
policy. On the other hand, no limits could be placed on the plain- 
tiffs power to buy out competitors and take covenants not to 
compete. If a temporary monopoly resulted, that was unfortu- 
nate; the courts had no option but to enforce the contracts. Pos- 
sibly, said the court, not even the legislature could prevent it! 
Anyone could buy as much property as he wished, and in each 
case take a covenant not to compete if one were needed to pro- 
tect the purchase. There is, then, some truth in the accusation 
that the courts have judged price-fixing agreements and covenants 





62 Diamond Match Co. v. Roeber, 106 N. Y. 473, 13 N. E. 419 (1887); Leslie 
v. Lorillard, 110 N. Y. 519, 18 N. E. 363 (1888). In Cohen v. Berlin & Jones En- 
velope Co., 9 App. Div. 425, 41 N. Y. Supp. 345 (1896), 38 App. Div. 499, 56 N. Y. 
Supp. 588 (1899), the rule of these cases was applied to an agreement to restrict 
production; the earlier New York cases prohibiting such agreements were apparently 
disregarded. But it was reversed. 166 N. Y. 292, 59 N. E. 906 (1901). 

63 Leslie v. Lorillard, supra note 62, at 534, 18 N. E. at 366. The intention and 
effect here were monopolistic. 

64 Trenton Potteries v. Oliphant, 58 N. J. Eq. 507, 43 Atl. 723 (1899); cf. 
Lumbermen’s Trust Co. v. Title Ins. & Inv. Co., 248 Fed. 212 (C. C. A. oth, 1918). 
Contra: Merchant’s Ice and Cold Storage Co. v. Rohrman, 138 Ky. 530, 128 S. W. 
599 (1910). Cf. Love v. Kozy Theater Co., 193 Ky. 336, 236 S. W. 243 (1921) 
(monopoly through leaseholds) ; Clemons v. Meadows, 123 Ky. 178, 94 S. W. 13 
(1906) (agreement to shut down). 
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not to compete merely by mechanical identification with prece- 
dents. However, many courts have looked with as much dis- 
pleasure upon covenants not to compete as upon price agree- 
ments.® One has been condemned, as has the other, because it 
“ tended ” or was designed to eliminate competition. These cases, 
indeed, go far toward holding that all covenants not to compete 
are bad because intended to eliminate competition. 

Better reasons, not perhaps sufficient ones, may be advanced 
for the distinctions made between price-fixing and other restraints 
of trade than the mechanical pigeon-holing of cases under differ- 
ent precedents. The courts fromthe very beginning have looked 
upon monopoly as the real monster. But the courts will not 
wait to strike until monopoly has developed. Attempts to bring 
it about have been condemned. Chief of these is the power to fix 
the price. Naturally, therefore, when the court is presented a 
case in which competitors are concerning themselves directly with 
price, it fears that the hydra of monopoly is raising its most 
vicious head. As already pointed out,®* the courts consider that 
any group which pursues a common price policy must intend to 
control prices. But the large corporate consolidation appears 
in a much more innocent guise. In form it does not purport to 
deal with prices at all; it simply sells its goods for a price, and, 
being a legal unit, it is no different than a single person. As a 
matter of economics, however, a holding company for a large 
number of former competitors is just as much a price-fixing 
agency as if the legal alchemy of incorporation had not been used. 

The consolidation, it must be admitted, is something more than 
a price-fixing group, since, to a greater or less degree, there is a 
coalescing of all business functions. In this fact the court may 
find motives other than a conspiracy to control prices.*’ How- 





65 Western Wooden-Ware Ass’n v. Starkey, 84 Mich. 76, 47 N. W. 604 (1890); 
Keene Syndicate v. Wichita Gas, Elec. Light & Power Co., 69 Kan. 284, 76 Pac. 834 
(1904); cf. Empire Gas & Fuel Co. v. Lone Star Gas Co., 289 Fed. 826 (N. D. 
Tex. 1923); Oliver v. Gilmore, 52 Fed. 562 (D. Mass. 1892) (agreement to shut 
down plant and not compete not enforceable, though position of the covenantor in 
the trade not shown). 

66 P, 1178. 

87 There are many cases in which the group assailed as a price-fixing combina- 
tion has claimed that it is a partnership in order to avail itself of the propriety unit 
concept. In the following cases the claim was rejected and the group condemned: 
Central Ohio Salt Co. v. Guthrie, supra note 40; Texas Standard Oil Co. v. Adoue, 
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ever, a number of trade associations perform other functions than 
price-fixing. Hence trade associations can be, and have been,® 
forbidden to fix prices without interfering with their power to 
continue other codperative activities. A group of price-fixers may 
be enjoined from carrying out their agreement and still continue 
their individual businesses. But how purge a consolidation of its 
status as a price-fixing group without dissolving it for every other 
purpose? An additional answer to our general query may be 
that as a matter of practical administration of the law, the Court 
felt called upon to overlook the vital resemblances between a 
group integrated by a holding company and an unincorporated 
group of competitors. To put the matter in another way: to 
break up a consolidation merely because of its incidental effect 
on prices and thereby cause it to forfeit numerous other advan- 
tages would be harsh; to protect the public by application of the 
“rule of reason” would suffice. On the other hand, the danger 
from price-fixing need not be risked where it may be avoided 
by enjoining price-fixing and nothing more. 

This would seem to be an understandable explanation of the 
Court’s discrimination; it is based on natural but inexact assump- 
tions and the difficulty of administering a better rule. But if 
the present rule is unfair and detrimental to the economic order, 
an apology for its existence is not enough. And the rule is unfair. 
Its net result is that fifty percent or sixty-four percent of an in- 
dustry may eliminate all competition by resorting to the hold- 
ing company device, whereas a lesser group of competitors may 
not eliminate price competition unless they give up complete 
control of their businesses to an overlord. This puts consolida- 
tion and loss of individuality at a premium. The small man who 





supra note 28; Hooker v. Vanderwater, supra note 38; Stanton v. Allen, supra note 
40. However, in Hearn v. Griffin, 2 Chitty 407, 408 (1815), Ellenborough, C. J., 
in upholding a price agreement argued that if a partnership completely eliminating 
competition between the parties would be good, there was no reason why a price 
agreement should not be. Cf. Marsh v. Russell, 66 N. Y. 288 (1876). 

68 Thus in American Column & Lumber Co. v. United States, 257 U. S. 377 
(1921), the practices which were held to show a conspiracy to fix prices were en- 
joined. Yet, as later decisions show, there still remains a large field for codperative 
regulation of trade practices. Cf. Maple Flooring Ass’n v. United States, 268 U. S. 
563 (1925); see remarks of Sharfman on The Anti-Trust Act of 1890 and Trade 
Associations in HANDLER, THE Feperat ANTI-Trust Laws—A Symposium 
(1932) 93. 
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wishes to retain independence or compete successfully against the 
large integrated groups of competitors is discouraged and pro- 
hibited from taking steps which may be necessary to retain that 
independence.” — 

It is a curious commentary on the Sherman Act, which was 
partially designed to insure equality of opportunity and protect 
the small unit against the large, that the law should receive such 
an interpretation as in fact to hinder its ends. It makes the mat- 
ter no better that the Court did not intend such a result. Once 
the effects of this construction became concrete the Court itself 
had some misgivings. It has fallen back on the Sherman Act, 
protesting that Congress has said what shal] be good or bad, and 
therefore the courts can not question the policy. This, however, 
smacks of “ passing the buck” when the courts have admitted 
that the Sherman Act means very little itself and only refers to 
some “ common law ” which the Court must “ find ” or “ apply.” 

To contend that the decisions under the Sherman Act are re- 
sponsible for the struggle which the independent entrepreneur has 
had for industrial life would be idle. But it is discouraging to see 
the courts make the efforts of the lesser man to do what he can to 
ward off annihilation more difficult. For hundreds of years Eng- 
land extolled itself as a nation of small shopkeepers and was 
generally ridiculed for its pettiness, but acute social observers 
now perceive that, in a society based on private enterprise, the 
existence of small entrepreneurs and of persons who can “call 
their soul their own” is a source of moral and industrial health. 
Mr. Justice Brandeis, dissenting in the hardwood case, has 
phrased the issue well: 


“The refusal to permit a multitude of small rivals to cooperate, as 
they have done here, in order to protect themselves and the public from 
the chaos and the havoc wrought in their trade by ignorance, may result 
in suppressing competition in the hardwood industry. . . . This court 
held . . . that it was not unlawful to vest in a single corporation control 
of 50 per cent. of the steel industry of the country . . . the court held 
that it was not unlawful to vest in a single corporation control of prac- 
tically the whole shoe machinery industry. May not these hardwood 
lumber concerns, frustrated in their efforts to rationalize competition, 





69 See the remarks of Brandeis, J., in his dissenting opinion in American Column 
& Lumber Co. v. United States, 257 U. S. 377, 418-19 (1921). 
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not another huge trust with highly centralized control over vast re- 
sources, natural, manufacturing and financial, become so powerful as to 
dominate competitors, wholesalers, retailers, consumers, employees and, 
in large measure, the community? ” *° 


There is a further consideration which cuts deeper. Competi- 
tion, at least insofar as it is an institution protected by positive 
law, has a definite function. It must be judged and tolerated on 
the basis of its performance. By the influence of the price mecha- 
nism in determining profit, competition is supposed to repel capi- 
tal from fields where returns do not cover costs and to attract'it 
into enterprises where, at the time, profits are above costs. The 
economists believe that, as a result, the entire capital fund is 
made to yield to society the maximum return in goods and serv- 
ices at the least cost consistent with private enterprise and owner- 
ship.” 

Two conditions, however, must concur if the process is to 
operate without excessive waste and confusion. The flow of 
capital into a business in which new capital can be used must 





70 Ibid. The Court considered the dissemination of information as to prices 
and production by a trade association to its members and held such activity illegal 
as evidencing a price-fixing agreement. Similar dissemination of information was 
upheld in Cement Mfgrs. Ass’n v. United States, 268 U.S. 588 (1925), and in Maple 
Flooring Ass’n v. United States, 268 U. S. 563 (1925). No agreement to fix prices 
was found by the Court in these two latter cases. One critic claims that the Court 
in these decisions did not see “ different things” so much as it “‘ saw things differ- 
ently ” and that “it is futile to attempt any rational reconciliation” of the cases. 
See Watkins (March, 1926) Am. Econ. Rev. Supp. 231. The cases are significant in 
that they show the Court has shifted its position completely and done so through 
a re-interpretation of evidence, finding different results in the two cases from facts 
which, in the main, seem very much the same. Furthermore, the cases reveal a shift 
in legal premises. In both the earlier and the later cases there was an agreement to 
coéperate in the giving and disseminating of information; in neither was there an 
agreement to fix prices or control production. Even in the later cases the Court 
admitted that such an agreement affected prices, but held that there must be an 
agreement with respect to the prices themselves. This seems a departure. It had 
been decided, it is true, that enhancement of prices due merely to following the 
lead of a powerful unit in the industry was not bad, since it did not result from an 
agreement, i.e., any agreement of any sort; these cases go a step beyond that. 

71 See Prcou, Economics or WELFARE (2d ed. 1924) pt. II, c. 4. Watkins has 
devised mathematical and graphic proofs of the proposition that competition best 
Promotes the public welfare except in those businesses in which the law of diminish- 
ing costs is indefinitely operative (i.e., indefinite with respect to given markets). 
See InpusTRIAL COMBINATIONS AND PuBLic Poticy (1927) c. 6. 


be led to enter the inviting field of consolidation? And if they do, may 
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not be so great as to jeopardize all the capital embarked in that 
industry.” The transfer of capital is a cost of doing business, 
and if these transfers are very large in number or amount, the 
savings from competition may be overbalanced by the expenses of 
supporting it. Secondly, the obstacles to withdrawing capital 
from an overcrowded field must not be so great as to destroy the 
value of the withdrawn capital or, as is more probable, to force 
its continued use in the overcrowded field at a loss not only to 
itself but to its competitors. 

When the doctrine of competition first became gospel, the con- 
ditions of our present system could hardly be anticipated. Mar- 
kets were limited, and an intelligent entrepreneur or his banker 
might well gauge consumers’ needs in a particular market. Since 
capital was not so readily mobilized and new capital investment 
so readily financed, the entrepreneur could also estimate the 
amount of new capital likely to compete with him. And even if 
he should make an imprudent investment, it was not likely to be 
sunk into vast, specialized, expensive machines so that it could 
be withdrawn only at the cost of disaster.” 

Railroading is today the stock example of a field where speciali- 
zation of invested capital makes withdrawal nearly impossible. 
For many years railroads have been classed as “ natural monopo- 
lies,” ** which means, inter alia, that in this industry competition 
is an inefficient regulator; and the law has recognized this fact. 
While agriculture has not been classed as a “natural mo- 
nopoly,” the law has not required competition in the wheat, grape, 
and peach industries. Suffering not only from frozen investments 
but from inability to gauge the market, farmers have fared badly. 
The small individual producer, unaware of the plantings or pro- 
duction schedules of producers all over the world, is totally un- 
able to make intelligent adjustments to the so-called law of 
supply and demand. In approving codperative marketing associ- 
ations, courts and legislatures have repudiated a doctrinaire con- 





72 See Picovu, loc. cit. supra note 71, on the relation between intelligent invest- 
ment and competition, pt. II, c. 7, on hindrances to capital movement. 

73 It has often been said that the Great War taught us that modern machinery 
is not nearly so unadaptable to substitute uses as we suppose; but the compulsion 
during a war to overcome habit and inertia has no counterpart in peacetime. 

74 This, of course, is not the only reason for classing a railroad as a “ natural 
monopoly.” 





THE LEGALITY OF PRICE-FIXING AGREEMENTS 1189 


ception of competition to that extent. Indeed, the courts seem 
almost unaware that the general rule would hold such agreements 
illegal as price agreements.”” Although the competitive dogma 
had become so sacred that even these courts implied that attempts 
by farmers to control production would be illegal,”* the Farm 
Loan Board last year not only encouraged but required control 
and reduction of crops as a condition to its extension of financial 
aid to farmers. 

Realism thus gains grounds against a rule which at least in its 
rigidity and generality is not responsive to present day needs. 
Yet the courts do not seem to recognize the significance of 
decisions which really question the rule.” The validity of co- 





75 In the many decisions sustaining codperative marketing associations there 
is not even a scant reference to the cases condemning price agreements. Not only 
are the codperative agreements upheld on the most general reasons of public policy 
but the courts often give favorable consideration to the very factors which have 
been the basis for disapproval of industrial price-fixing. Thus, in Burley Tobacco 
Soc. v. Gillaspy, 51 Ind. App. 583, 595, 100 N. E. 89, 94 (1912), the court sustained 
the association upon the ground that “the purpose of the combination does not 
appear to be other than to secure a fair and adequate price for the growers’ product.” 
Similar reasoning is found in Hollingsworth v. Texas Hay Ass’n, 246 S. W. 1068 
(Tex. Civ. App. 1922); Brannan v. Ohio Poultry Producers Codperative Ass’n, 
27 Ohio App. 426, 162 N. W. 453 (1927). Yet in judging other types of associa- 
tions, the courts specifically state that an effort to secure a “ fair” price does not 
validate the association, and that they can not determine what is a “ fair” price. It 
is significant that the legality of the association is usually rested on the fact that they 
do not violate federal or state anti-trust laws rather than on the statutory exemp- 
tions from those laws now accorded them in forty-two states. Statutory exemption 
from the anti-trust laws is not confined to marketing associations. The Webb- 
Pomerene Act (Act of April 10, 1918, 40 StaT. 516), extends it to export associations. 

76 As one reason for sustaining the association, the court in Warren v. Alabama 
Farm Bureau Cotton Ass’n, 213 Ala. 61, 104 So. 264 (1925), states that it is not 
“ discouraging production or unreasonably withholding it [the product] from the 
market.” See Dark Tobacco Growers’ Cooperative Ass’n v. Robertson, 84 Ind. App. 
51, 150 N. W. 106 (1926) ; Burley Tobacco Growers’ Co-operative Ass’n v. Rogers, 
88 Ind. App. 469, 150 N. E. 384 (1926); Louisiana Farm Bureau Cotton Growers’ 
Co-operative Ass’n v. Clark, 160 La. 294, 107 So. 115 (1926); South Carolina 
Cotton Growers’ Cooperative Ass’n v. English, 135 S. C. 19, 133 S. E. 542 (1926). 

77 The shift in the courts’ rulings is not only apparent in the trade association 
cases, supra note 70, but also in those judging labor unions and codperative market- 
ing associations. Labor unions were once classed as price-fixing conspiracies. The 
King v. Journeymen-Taylors, 8 Mod. 10 (1721); People v. Fisher, supra note 38. 
But they have long since ceased to be so regarded. Earlier decisions condemned co- 
operative marketing associations. Reeves v. Decorah Farmer’s Cooperative Soc., 
160 Iowa 194, 140 N. W. 844 (1913) ; Ludowese v. Farmer’s Mut. Cooperative Co., 
164 Iowa 197, 145 N. W. 475 (1914). They are no longer followed. 
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operative marketing agreements has not been treated as a rea- 
soned exception to the prohibition against price-fixing but as sui 
generis. However, it is time for legislatures and courts to apply 
to business in general the realistic approach adopted in the trans- 
portation and agricultural industries. Where competition can 
successfully perform its function, let it be preserved by force 
of law, but where the conditions of its effective operation are 
absent permit industry to regulate itself by other means. 


A ProposEep CHANGE IN THE LAW 


We can not look to the Supreme Court to restate the law with 
this end in view. Although the Standard Oil case ™ revealed that 
the Court had substantially revised its attitude with respect to 
the permissible scope of consolidation, and although the prece- 
dents against price-fixing are distinguishable, in the Trenton Pot- 
teries case *® the Court says quite clearly that the rule of reason 
is not applicable to price agreements. The Court is unwilling to 
test the reasonableness of specific prices and assumes that the 
application of the rule of reason to price agreements would in- 
volve this and little else. 

In the consolidation cases, the rule of reason relates primarily 
to the extent and kind of restraint which the combination im- 
poses upon an industry. Broadly speaking, the test of the rule 
is satisfied if competition is still effectively operative outside of 
the combination.*® The same test might well be applied to a 
group that fixes prices or controls production. In the Potteries 
case the defendant association controlled eighty-two percent of 





78 Standard Oil Co. v. United States, 221 U. S.1 (1911). 

79 273 U.S. 392 (1927). 

80 The scope of the rule of reason is in itself a great question. See NATIONAL 
INDUSTRIAL CONFERENCE BoarD, MERGERS AND THE LAw (1929) 84; Handler, Jn- 
dustrial Mergers and the Anti-Trust Laws (1932) 32 Cov. L. Rev. 179, 245 (chart), 
269. A similar rule is applied to determine the validity of patent pools. Standard 
Oil Co. v. United States, 283 U. S. 163 (1931). The patent pool is considered to be 
prima facie valid; it must be affirmatively shown that it seriously interferes with 
competition. It has been said that, though the result of this recent case is in line 
with settled authority, its reasoning might be interpreted to legalize all combina- 
tions infra-monopolistic. Note (1932) 32 Cor. L. Rev. 312. But the Court’s rea- 
soning is nothing more than an application of the more penetrating realism of Mr. 
Justice Brandeis within the given frame of the rules concerning patent pools. 
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the production and distribution of vitreous pottery and under any 
interpretation of the rule of reason probably would not have been 
legal. The case might then be said to stand for the proposition 
that a monopoly ** can not be justified on the ground that its 
prices are reasonable. Some color is given to this view of the case 
from the statements in the opinion that it has “ Always [been] 
assumed that uniform price-fixing by those controlling in any 
substantial manner a trade or business . .. is prohibited .. . 
despite the reasonableness of the particular prices agreed upon.” * 
The specific question before the Court, however, was the correct- 
ness of an instruction “ that an agreement on the part of members 
of a combination controlling a substantial part of an industry” 
was in itself unreasonable. This instruction was upheld. But 
there is a wide difference between “ controlling in any substantial 
manner a trade” and “ controlling a substantial part” of a trade. 
The decisions to date would indicate that even the latter is bad, 
and it is not clear that the subtle shift in language in the Potteries 
case was intentional. In the Linseed case, the Court does not 
trouble to state the position of the defendants beyond noting that 


they constituted a “large part” of the industry, nor does the 
record reveal that the fact was found.** Under the assumption 





81 The contention has been made that the word monopoly, except when referring 
to a franchise granted by the state is without significance in anti-trust law. See 
note 8, supra. The word is used here to indicate that, in addition to the problems 
of whether a given device (such as price-fixing, resale price agreements, price- 
cutting) is an illegal restraint of trade, there is always the further question of what 
extent of market control will be permitted. What market control will be monopo- 
listic and whether monopoly is bad per. se or may be good under certain conditions 
are questions which can not be discussed here. In this article, attention is directed 
to price agreements where the element of control is no greater than would be al- 
lowed to a consolidation under the “ rule of reason”; for purposes of the Sherman 
Act greater control might be considered monopolistic. 

82 273 U. S. 392, 398 (1927) (italics inserted). 

838 United States v. American Linseed Oil Co., 262 U. S. 371 (1923). The gov- 
ernment alleged that the defendants were “ nearly all of the most important pro- 
ducers.” Transcript of Record 2. The answer denies this. Jd. at 12. There was no 
direct testimony on the point, but the government, by comparing production statis- 
tics for the country with sales of the defendants, argued that defendants’ share ran 
about 70%. Government Brief 22. However, this calculation included the sales of 
two units which accounted for about 50% of the association’s sales, and which, at 
the time of the suit for injunction, had withdrawn and were not made defendants. 
Defendants’ Brief 34. There is no doubt that the defendants substantially affected 
the market. 
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that persons who agree on prices must intend to control the 
market, there would be no occasion to find the fact: But prob- 
ably, if the issue were squarely presented, the Court might not 
condemn a group unless at least, to use the formula of Judge 
Learned Hand, it is “ numerous enough to affect the market.” * 

Undoubtedly, the amendment of the Sherman Law would pro- 
vide a less uncertain solution. Revision of section one might be 
along these lines: 


“ Every contract, combination in the form of trust or otherwise, or con- 
spiracy in unreasonable restraint of trade . . . among the several states 
. . . is hereby declared to be illegal; provided that no contract, combina- 
tion, or agreement shall be adjudged unreasonable for the sole reason 
that it tends or is designed to fix as between the parties the price at 
which goods or services are to be bought or sold, or to limit or restrict 
as between the parties the production or distribution of goods or the 
rendering of services.” (Portions in italics represent proposed changes.) 


This amendment would avoid the uncertain test of reasonable- 
ness of price,*° which bothered the Court so much in the Potteries 





84 Live Poultry Dealers’ Protective Ass’n v. United States, 4 F.(2d) 840, 843 
(C. C. A. 2d, 1924); cf. Greater New York Live Poultry Chamber of Commerce v. 
United States, 47 F.(2d) 156 (C. C. A. 2d, 1931), certiorari denied, 283 U. S. 837 
(1931). For the distinction between “ affecting” and “ controlling” a market, 
admittedly one of degree, see p. 1179 supra and notes 54, 55 supra. The burden of 
our thesis, of course, is that the loose combinations should be permitted to “ affect 
the market at least to the same extent as is allowed to consolidations.” 

85 Indeed, a statute interpreted to make the imposition of criminal and possibly 
civil penalties depend upon such a test has been held a violation of the Fourteenth 
Amendment because the standard of conduct laid down was too uncertain. Cline v. 
Frink Dairy Co.,274 U.S. 445 (1927); cf. International Harvester Co. v. Kentucky, 
234 U. S. 216 (1914) (a statute making criminality turn on raising prices above 
“ real value ” held unconstitutional). See Note (1931) 45 Harv. L. Rev. 160. The 
Frink case seems to misinterpret the statute. Colo. Laws 1913, c. 161. It made the 
test “the object and purpose . . . to conduct operations at a reasonable profit or 
to market at a reasonable profit those products which can not otherwise be so 
marketed,” rather than whether the profits were in fact reasonable. 

It has been suggested that the Australian Law (Australian Industrial Preserva- 
tion Act, Acts 1906, No. 9) could be adopted as a model. See Levy, A Contrast 
Between the Anti-Trust Laws of Foreign Countries and of the United States 
(1930) 147 ANNALS 125, 136. This writer suggests that price combinations should 
not be condemned unless they are “ to the detriment of the public,” the Australian 
standard. Cf. Attorney-Gen. v. Adelaide Steamship Co., 14 C. L. R. 387 (1911), 
15 C. L. R. 65 (1912), [1913] A. C. 781. The Australian court alludes to the 
vagueness of the standard, protesting against being asked to say “ what is the 
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case. Whatever one may think of the certainty of the rule of 
reason as a standard of criminality, the rule was at least worked 
out by the Court itself and has been absolved of the charge of 
fatal uncertainty.*® The proposed amendment seeks merely to 
bring price and production control agreements within the rule 
and to abolish an arbitrary exception rather than to set up new 
and unfamiliar standards at which the courts might balk.*’ 
Agreements to control prices and production can admittedly be 
a source of grave abuses in mulcting the public, oppressing com- 
petitors, and removing the stimulus for efficiency and technologi- 
cal improvement. Not only should the regulation of law implied 
by the rule of reason be directed against these dangers, but also 
the influence of enforced publicity.** The authorization of price 
agreements has recently been called an unnecessary, or at most 
a futile gesture because price control has already been achieved 
by secret and informal agreement. Such a situation of tolerated 
illegality is likely to favor the cleverest rather than the worthy. 
Furthermore, it is notoriously difficult to control such combina- 
tions since one can not control what is assumed not to exist.* 





highest price at which coal could be sold without causing detriment to the public, 
with the result that if its [the court’s] ex post facto opinion should differ from that 
of the sellers’, they are liable to heavy penalties.” This is the difficulty of all penal 
legislation with vague standards, including the Sherman Act. In 1910 the Australian 
Act was substantially amended. Australian Acts, No. 29. To adopt these words 
into our statute without specifically showing an intent to change the law on price 
agreements would be unnecessarily noncommittal. Even without the statute, the 
English and Australian courts, in contrast to the American, have been extremely 
tolerant to trade agreements. The attitude of our Supreme Court has been very 
different ; just as it has held price agreements unreasonable per se, it may hold them 
to the detriment of the public per se. See Note (1932) 32 Cor. L. Rev. 324, for the 
British colonial legislation and decisions thereunder. 

Where the statute governs future action rather than past, the problem of stand- 
ards is very different. Thus, the Webb-Kenyon Act, 42 Stat. 388 (1922), 7 U. S.C. 
$§ 291, 292 (1926), authorizes agricultural coéperatives but gives the Secretary of 
Agriculture power to issue cease and desist orders if the organization restrains trade 
“to such an extent that the price of any ... product is unduly enhanced.” 
(Italics inserted). 86 Nash v. United States, 229 U. S. 373 (1913). 

87 See remarks of Montague on Proposals for the Revision of the Anti-Trust 
Laws in HaNpLER, THE FeperaL AnTI-Trust Laws—A Sympostum (1932) 23 
et seq. 

88 Norway has comparable legislation. See Curtis, Trusts, AND EcoNoMIC 
ConTro (1931) 299. 

89 See id. at 497 for the powerful statement of Samuel Untermeyer to the 
effect that regulation of agreements is preferable to tolerated illegality. 
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One possibility would be to require that all agreements must 
be filed with the Federal Trade Commission. The Commission 
would have an opportunity to examine the agreement. Failure 
to file the agreement might itself be penalized; but in any case, 
agreements not filed would be illegal without regard to any sub- 
sequent showing of reasonableness. This proposal is not to be 
confused with the statute for securing immunity to criminal prose- 
cution proposed by the American Bar Association. The purpose 
of that plan * is to enable anyone who fears that his conduct may 
violate the anti-trust acts to submit his proposed scheme to the 
Commission. It would apply to any possible restraint of trade 
and would operate even if price and production agreements are 
assumed under any circumstances to be illegal. The proposal 
made here applies only to the latter agreements and changes the 
substantive law regarding them. Publication is made compulsory, 
not optional, since the function of the statute is to protect the 
public not the parties. 

Compulsory publication will not, of course, do away with secret 
agreements, and the most anti-social of these will no doubt remain 
secret. But those who for one reason or another now fear to enter 
such agreements at all will be encouraged. And those whose 
agreements are clearly reasonable will probably declare them. 

Many questions remain: criteria of reasonableness peculiar 
to such agreements; whether the burden of proof should be upon 
those claiming the validity of the contract and how much they 
must show; whether a monopolistic agreement is to be valid 
under any circumstances; ** whether the agreement should also 
be enforceable and to what degree; whether defenses to its en- 
forcement should be limited to those allowed in other contracts 
or the defendant should be permitted to press any claim upon 
which the public might rely in attacking the agreement; * and, 





90 It is acutely analyzed and criticized in Legis. (1932) 45 Harv. L. Rev. 566. 
The difficulty pointed out of determining the scope and operation, in law and fact, 
of the immunity granted does not apply to the plan proposed by the authors, which 
is not concerned with and does not grant immunity to plans as or when published. 

91 This question is particularly pertinent to schemes for preventing waste of 
our material resources. 

%2 This problem has developed in the administration of the German Cartel Law 
of 1923, §8 (Decree Against Abuse of Powerful Economic Positions). This pro- 
vides: “ For reasons of weight, to be determined by the Cartel Court such agree- 
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finally, the elaboration of the machinery needed to protect the 
public against abuses. But these arise only after we have blocked 
out the general lines which policy should pursue. 


Louis L. Jaffe. 
Mathew O. Tobriner. 


Harvarp LAw ScHOOL. 
San FRANcIsco, CALIFORNIA. 
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ments may be cancelled by any contracting member.” The interpretation of this 
section has given considerable trouble. See Nationat INDUSTRIAL CONFERENCE 
BoarD, RATIONALIZATION OF GERMAN INDUSTRY (1931) 43; MICHELS, CARTELS, 
CoMBINES, AND TRUSTS IN Post-War GERMANY (1928) 53. Whether, if price agree- 
ments were legalized, they should be declared not enforceable under certain condi- 
tions or this should be left to contract law is a problem that would appear in the 
administration of the suggested amendment. If the conditioning circumstances of 
the agreement change, our present contract law would probably excuse performance. 
See 3 WILLIston, CoNnTRACTS (1920) §§ 1935, 1954-55. This rule would take care of 
many of the situations to which §8 has been applied. However, there is some 
danger in treating price associations as mere individual agreements when they raise 
such important social issues. Rather, they should be regarded as creating a certain 
“status ” for the parties thereto. 
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CONTESTS AND THE LOTTERY LAWS 


HERE is nothing novel about the use of contests as a means 
of stimulating the sale of goods. But usually most business 
men prefer advertising methods which have some connection with 
the merits, real or imagined, of the goods which they have to sell. 
In ordinary times, therefore, reputable concerns have some doubts 
about the wisdom of sponsoring contests which plainly have 
nothing to do with the desirability of their goods. Conservative 
newspapers, for instance, often pride themselves publicly on main- 
taining their circulations without resorting to prize contests, 
which tend to be a regular feature of the tabloid press. As profits 
fall, however, the virtues of delicacy become less apparent, and 
aggressive manufacturers put aside whatever scruples they for- 
merly had and turn to every available means of increasing sales. 
This may, in a large degree, help to explain the decided increase 
of the number of advertising contests within the last year. Since 
success invites and sometimes compels imitation by competitors, 
the popularity of advertising contests has reached astounding 
proportions, and in consequence the legal problems involved have 
acquired a measure of importance. 
Offhand there is no ready association between contests and the 
various lottery statutes.. The word “lottery” calls to mind 





1 Ata. Cope (Michie, 1928) § 4247 et seg.; Ariz. Cope (Struckmeyer, 1928) 
§ 4676; Ark. Dic. Stat. (Crawford & Moses, 1921) § 2667 et seqg.; Cat. Pen. CopE 
(Deering, 1931) § 319 et seg.; Coto. ANN. Stat. (Mills, 1930) § 4677 et seq.; CONN. 
Gen. STAT. (1930) § 6332 et seg.; DEL. Rev. Cope (1915) c. 100, § 129; D. C. Cope 
(1929) tit. 6, §§ 151, 152, 313-15; Fra. Comp. Laws (1927) § 7667 et seg.; Ga. CovE 
Ann. (Michie, 1926) § 397 et seg.; IpAHO Comp. Stat. (1919) § 8316 et seq.; ILt. 
Rev. Stat. (Cahill, 1931) c. 38, § 401 et seqg.; Inv. Ann. Stat. (Burns, 1926) § 2680 
et seqg.; Iowa Cope (1931) § 13218; Kan. Rev. Stat. Ann. (1923) c. 21, §§ 1101, 
1501 et seg.; Ky. Stat. (Carroll, 1930) § 1314 et seq., § 2573 et seg.; La. Rev. Stat. 
Ann. (Marr, 1915) § 1661 et seg.; Me. Rev. Stat. (1930) c. 136, §§ 13, 18 et seq.; 
Mp. Ann. Cope (Bagby, 1924) art. 27, § 336 et seg.; Mass. Gen. Laws (1921) 
c. 271, § 7 et seg.; Micu. Comp. Laws (1929) § 16613 et seg.; Minn. Stat. (Mason, 
1927) § 10209 et seg.; Miss. Cope ANN. (1930) § 1038 et seg.; Mo. Rev. Stat. 
(1929) § 4314 et seg.; Mont. Rev. Cope (Choate, 1921) § 11149 et seg.; NEB. Comp. 
Stat. (1929) § 28962 et seg.; Nev. Comp. Laws (Hillyer, 1929) § 10176 et seq.; 
N. H. Pus. Laws (1926) c. 384, § 1 et seg.; N. J. Comp. Srar. (1910) p. 1764, $57 
et seg.; N. M. Stat. Ann. (Courtright, 1929) c. 35, § 3801 et seqg.; N. Y. PENAL Law 
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an organized gambling scheme, such as the Irish sweepstakes, 
rather than a competition for the best essay on the merits of 
Eureka Soap or the largest number of words which can be formed 
from the letters of a given trademark. Superficially there is a 
great difference.* In the sweepstakes, no attempt is made to 
gloss over the fact that people have to pay for their tickets. Not 
only are the winning numbers drawn by chance, but frequently 





(1909) § 1370 et seg.; N. C. Cope ANN. (Michie, 1931) § 4427 et seg.; N. D. Comp. 
Laws ANN. (1913) § 9660 et seg.; On10 Gen. Cope (Page, 1931) § 13064 et seq.; 
Oxta. Comp. Stat. ANN. (Bunn, 1921) § 1893 et seg.; OnE. Cope ANN. (1930) c. 14, 
§ 801 et seg.; Pa. Stat. ANN. (Purdon, 1930) § 1561 et seg.; R. I. Gen. Laws (1923) 
c. 401, §1 et seg.; S. C. Cope (Michie, 1932) § 1231 et seg.; S. D. Comp. Laws 
(1929) § 3894 et seg.; TENN. CoDE (1932) § 11302 et seg.; Tex. Strat. (Vernon, 
1928) art. 654; Ura Comp. Laws (1917) § 8153 et seg.; Vt. Gen. Laws (1917) 
c. 310, § 7078 et seg.; VA. CopE ANN. (Michie, 1930) § 4693 et seg.; WasH. Comp. 
Stat. (Remington, 1922) § 2464 et seg.; W. Va. Cope (1931) c. 61, art. 10, §1 
et seqg.; Wis. STAT. (1926) § 348.01 et seq., $348.15; Wyo. Rev. Strat. (1931) 
§ 32-815 et seq. 

Transmission of lottery materials through the mails is forbidden. 28 Strat. 964 
(1895), 39 U. S. C. §§ 259, 732 (1926); 35 STAT. 1129 (1909), 18 U. S. C. § 336 
(1926). And this applies equally to enclosures in packages of tobacco products. 
36 Stat. 110 (1909), 26 U. S. C. § 773 (1926). No federal statute prohibits the 
broadcasting of lottery matter, but bills with that end in view have recently been 
introduced. “The power of censorship ” has been expressly denied to the Federal 
Radio Commission. 47 Stat. 109 (1927), 47 U. S. C. Supp. I, § 109 (1928). This 
body has therefore declined to issue a blanket order against the broadcasting of 
lotteries. U.S. Daily, May 8, 1931, at 571. It will consider, however, the fact that 
a station has broadcasted lottery information in determining whether a renewal of 
its license to operate would be in the “ public interest, convenience or necessity.” 
Ibid. This attitude is justified by the decision in KFKB Broadcasting Ass’n, Inc. v. 
Federal Radio Comm., 47 F.(2d) 670 (App. D. C. 1931). See Notes (1931) 40 
Yate L. J. 967; (1931) 2 Am L. Rev. 256. The Federal Trade Commission has 
issued several cease and desist orders against the use of lotteries in interstate com- 
merce. See Federal Trade Comm. v. Brumage & Loeb Co., 1 Fed. Trade Com. 
Dec. 159 (1918); Federal Trade Comm. v. Everybody’s Mercantile Co., 3 Fed. 
Trade Com. Dec. 60 (1920) ; Federal Trade Comm. v. C. Read & Co., Inc., 7 Fed. 
Trade Com. Dec. 387 (1924) ; In the Matter of Reinhart & Newton, 10 Fed. Trade 
Com. Dec. 110 (1926); In the Matter of Lauer & Suter Co., 10 Fed. Trade Com. 
Dec. 177 (1926). Since the Commission’s orders usually issue after the contest has 
been completed, and require a subsequent order to render them effective, they are 
of little importance in the present connection. 

2 “ Contests on the radio which bring bags of mail to the broadcasters are not 
likely to end because Congress legislates against ethereal lotteries.” N. Y. Times, 
March 6, 1932, $8, at 14. The same article quotes M. H. Aylesworth, president of 
the National Broadcasting Company, as stating that “‘ We waited three years be- 
fore we sanctioned them [contests], and we see no reason today why they should 
be stopped. We are, however, opposed to radio lotteries.’ ” 
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precautions are taken to assure the participants that the winners 
are determined solely by pure chance. The fortunate ticket 
holders receive prizes, the others drawing blanks. In the contest, 
however, there are commonly no tickets. Nor do the contestants 
usually have to pay to enter the contest, though they may have to 
buy the goods to get a package or label without which entry in 
the competition is impossible. The prizes are not awarded by a 
drawing of duplicate numbers, for ordinarily the prizewinners are 
selected by a board of judges. In many instances an attempt is 
made to satisfy everyone by awarding every entrant a prize. Far 
more significant than these distinctions in form, the organized 
lottery is admittedly a self-contained gambling enterprise which 
creates no wealth, except for its operator, and performs no appar- 
ent economic function. The contest, on the contrary, is a device 
for fostering the sales of a legitimate business. It presumably 
fulfills a purpose which is economically as desirable as any other 
method of advertising. Yet despite these dissimilarities in form 
and substance, the lottery laws, though enacted primarily to in- 
validate organized schemes of chance, are the most serious legal 
obstacle to the promotion of advertising contests. 
Although the various lottery laws are characterized. by. minor 
divergences, similarity exists to such a great extent that.they are 
ordinarily interpreted in much the same way. Consequently, these 
laws may fairly ‘be considered together. Many of the statutes 
leave the word “ lottery ” undefined, probably because “ no sooner 
is a lottery defined, and the definition applied to a given state of 
facts, than ingenuity is at work to evolve some scheme of evasion 
which is within the mischief, but not quite within the letter of the 
definition.” * When the courts, however, have been called upon 
to interpret such laws,* they have commonly imported into them 
definitions essentially the same as the statutory definitions. The 





8 State v. Lipkin, 169 N. C. 265, 271, 84 S. E. 340, 343 (1915). “ There are 
various definitions of the word lottery given in the books, no one of which includes 
each and every known or conceivable scheme that properly may be designated by 
the term. It would serve no useful purpose to refer to them here.” McLanahan 
v. Mott, 73 Hun 131, 135, 25 N. Y. Supp. 892, 895 (1893). 

4 See, e.g., the definitions in Horner v. United States, 147 U. S. 449 (1893) ; In re 
Gray, 23 Ariz. 461, 204 Pac. 1029 (1922); Commonwealth v. Kentucky Jockey 
Club, 238 Ky. 739, 38 S. W.(2d) 987 (1931); Commonwealth v. McClintock, 257 
Mass. 431, 154 N. E. 264 (1926). 
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New York Penal Law contains a fairly typical statement as to the 
nature of a lottery: 


“A ‘lottery’ is a scheme for the distribution of property by chance, 
among persons who have paid or agreed to pay a valuable consideration 
for the chance, whether called a lottery, raffle, or gift enterprise or by 
some other name.” ® 


Regardless of the absence of a statutory definition, there 
are therefore three elements which go to constitute a scheme a 
lottery. For one thing, there must be a “ distribution of property 
by chance,” or, in less technical language, a prize. Second, the 
prize must be awarded by chance. Finally, people must have 
paid consideration for the chance of winning the prize. Unless 
all three factors are present, the lottery laws are inapplicable. 

Not only are these three elements the necessary conditions 
of a lottery, but their joint presence is enough to vitiate a scheme, 
no matter how innocent or attractive it is otherwise. Before the 
enactment of lottery legislation in this country, lotteries were 
conducted by the governments of the states to raise revenue. 
Even today the suggestion is occasionally made that the way to 
balance the budget painlessly is to operate a national lottery. 
Efforts have recently been made in England to legalize lotteries 
for certain public purposes. But in the absence of legislation 
conferring some special immunity, the purpose of the scheme is 
immaterial. Whether the proceeds are destined for the public 
treasury, the endowment fund of a charity, or the pockets of pri- 
vate individuals, the inducement to gamble remains the same. 
The courts have therefore refused to consider the motive behind 
the contest in determining its legality. Thus, it makes no differ- 
ence that the contest is conducted to obtain funds for the erection 
of a hospital.* “ The promotion of the fine arts is undoubtedly 
a commendable object, but the prohibition contains no exception 
in its favor.” * As the gist of the offense is the adverse effect on 
the public, not the wrongful intent of the promoter, equally laud- 





5 N. Y. Penat Law (1909) § 1370. 

® Negley v. Devlin, 12 Abb. Pr. (N.s.) 210 (N. Y. 1872); cf. Diabetic Hospital 
Ass’n v. Mulrooney, N. Y. L. J., May 7, 1932, at 2569. 

7 Governors of the Alms House of New York v. American Art-Union, 7 N. Y. 
228, 237 (1852). 
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able purposes have failed to-save schemes which satisfied the test 
of prize, chance, consideration.* . 

If charity is no justification, it is only to be expected that the 
promotion of business interests is of no legal significance in de- 
termining whether a contest is a lottery. No distinction is drawn 
between organized lotteries, operated solely as gambling devices, 
and contests sponsored by owners of legitimate businesses as a 
means of stimulating sales. So long as prizes are distributed by 
chance among people who have paid consideration to enter the 
contest, it is of no importance that it is conducted as a means of 
drumming up business.° 

Variations in form are as immaterial as variations in substance. 
Of course, it is of no importance what the scheme is called; as the 
courts put it, it is the “game” and not the “name” which 


counts.*® Nor is any particular method of operation indispensable 





8 Horner v. United States, 147 U. S. 449 (1893) (sale of governmental bonds) ; 
Thomas v. People, 59 Ill. 160 (1871) (erection of home for “ unfortunate females ”) ; 
Ex parte Blanchard, 9 Nev. ror (1874); State ex rel. Murphy v. Overton, 16 Nev. 
136 (1881) (maintenance of insane); see also Whitney v. State, 10 Ind. 404, 405 
(1858). “ Neither will the object or pretence that it is in aid of a church, a school, 
an orphans’ home, or any other religious, educational or charitable object, improve 
its legal status.” Randle v. State, 42 Tex. 580, 589 (1875). Some statutes exempt 
certain kinds of lotteries. Mass. Acts 1931, c. 331 (bridge contests for charity) ; 
Wyo. Rev. Stat. (1931) § 32-815 (“raffles or other honest games”). Where a 
constitutional provision forbids the legalization of lotteries, such exceptions are 
void. Seattle v. Chin Let, 19 Wash. 38, 52 Pac. 325 (1898); Ex parte Blanchard, 
supra; State ex rel. Murphy v. Overton, supra. 

9 Waite v. Press Pub. Ass’n, 155 Fed. 58 (C. C. A. 6th, 1907); Whitley v. 
McConnell, 133 Ga. 738, 66 So. 933 (1910); Davenport v. Ottowa, 54 Kan. 711, 
39 Pac. 708 (1895); Glover v. Malloska, 238 Mich. 216, 213 N. W. 107 (1927); 
People ex rel. Ellison v. Lavin, 179 N. Y. 164, 71 N. E. 753 (1904); Rountree v. 
Ingle, 94 S. C. 231, 77 S. E. 931 (1913); Featherstone v. Independent Service Ass’n, 
10 S. W.(2d) 124 (Tex. Civ. App. 1928) ; Taylor v. Smetten, 11 Q. B. D. 207 (1883); 
See Notes (1927) 48 A. L. R. 1115, (1928) 57 A. L. R. 424. Thus, contests spon- 
sored by associations of business men, or chambers of commerce, to improve busi- 
ness conditions have been held to be lotteries. State v. Powell, 170 Minn. 239, 
212 N. W. 169 (1927); Featherstone v. Independent Service Ass’n, supra; Society 
Theater v. Seattle, 118 Wash. 258, 203 Pac. 21 (1922); State v. Danz, 140 Wash. 
546, 250 Pac. 37 (1926). But see Williams Furn. Co. v. McComb Chamber of 
Commerce, 147 Miss. 649, 112 So. 579 (1927); Oxia. Comp. Stat. Ann. (Bunn, 
1921) § 1893. 

10 Almy Mfg. Co. v. Chicago, 202 Ill. App. 240 (1916); State v. Lipkin, supra 
note 3; State v. Randle, 41 Tex. 292 (1874); Grant & Terry v. State, 54 Tex. Cr. 
Rep. 403, 112 S. W. 1068 (1908) ; State v. Wong Took, 147 Wash. 190, 265 Pac. 459 
(1928). In Commonwealth ex rel. Peaslee v. The Sheriff, 10 Phila. 203 (1874), 4 
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to the existence of a lottery." For example, a formal drawing 
by lot is not needed, although lotteries have often been associated 
with wheels of chance and drawings by lot, as the very term indi- 
cates.” That contestants write their own entrance tickets is un- 
important. The situation is not affected materially even if tickets 
are dispensed with entirely.’* While the life of a contest, like any 
other form of advertising, is publicity, the lack of advertisement 
does not detract from its nature as a lottery..* How the news 
that prizes are being awarded gets about is of no consequence, so 
long as it gets about somehow. In the last analysis, every aspect 
of the scheme is irrelevant, so long as people are induced to pay 
consideration for the possibility of receiving a prize distributed 
by chance. 

The superficial differences between organized lotteries and ad- 
vertising contests do not affect the question of legality, for those 
differences concern only the method of operation (the absence 
of tickets and a drawing) and the motive of the promoter (adver- 
tisement of a business). But these variations in form and sub- 
stance are legally irrelevant, as they do not have anything to do 


with the all-important factors of consideration, chance and prize.** 
Clearly, a contest falls within the scope of lottery legislation un- 
less it has been purged of one or another of these three necessary 
elements. In order to determine the application of the lottery 





scheme was held unlawful although a sign reading “no lottery ” was posted con- 
spicuously on the premises. 

11 See United States v. Jefferson, 134 Fed. 299, 300 (W. D. Ky. 1905); State 
ex rel. Sorenson v. Ak-Sar-Ben Exposition Co., 118 Neb. 851, 860, 226 N. W. 705, 
710 (1929); Commonwealth v. Banks, 98 Pa. Super. 432, 438 (1929). 

12 United States v. One Box of Tobacco, ‘“‘ Foot Prints,” 190 Fed. 731 (C. C. A. 
4th, 1911) ; Buckalew v. State, 62 Ala. 334 (1878); State v. Gilbert, 29 Del. 374, 
100 Atl. 410 (1917) ; State v. Emerson, 318 Mo. 633, 1 S. W.(2d) 109 (1927); Bar- 
clay v. Pearson, [1893] 2 Ch. 154. But see Public Clearing House v. Coyne, 194 
U.S. 497, 512 (1904). 

18 United States v. One Box of Tobacco, “ Foot Prints”; Buckalew v. State, 
both supra note 12; Fleming v. Bills, 3 Ore. 286 (1871). 

14 Society Theater v. Seattle, supra note 9; Hunt v. Williams, 52 J. P. 821 
(1888) ; cf. Minty v. Sylvester, 114 L. T. (N.s.) 164 (1915), p. 1209, infra. 

15 In some cases, however, courts have stressed the advertising value of schemes 
which were not considered lotteries for other reasons. Post Pub. Co. v. Murray, 
230 Fed. 773 (C. C. A. 1st, 1916); Williams Furn. Co. v. McComb Chamber of 
Commerce, supra note 9. Of course, a scheme is not a lottery because it happens 
to be a good advertising device. Brooklyn Daily Eagle v. Voorhies, 181 Fed. 579 
(E. D. N. Y. 1910). 
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laws to contests, it is therefore necessary to ascertain the precise 
nature of these requirements. 


PRIZE 


A prize is “‘ some advantage or inequality in amount or value ” ** 
accruing to some, but not all, of the participants in a contest. 
No lottery exists if every contestant receives property of pre- 
cisely the same value. Occasionally the Rexall drug stores con- 
duct “ one cent sales.” A cent more than the price of one article 
buys another like it: if a tube of toothpaste costs twenty-five 
cents, two tubes cost twenty-six cents. Since all purchasers tak- 
ing advantage of the offer receive the same value, the scheme is 
not a lottery.*” Trading stamp schemes fall into the same cate- 
gory. A customer buying a certain amount of merchandise is 
entitled to a specified number of trading stamps, which can be 
redeemed in ascertained amounts for identified premiums. As 
everyone paying the same consideration ultimately receives the 
same value in premiums, a trading stamp scheme is perfectly 


legal,’* apart from special statutes.” 
Ordinarily no element of chance exists if there is equality of 
distribution. This has led one court to remark that 


“ chance is a condition precedent to the existence of prize. A stipula- 
tion to furnish an article, however valuable, would not impress the 
article with the character of prize; the transaction would be merely 
contractual. But the same article, not obtained by stipulation, but 





16 Carl Co. v. Lennon, 86 Misc. 255, 257, 148 N. Y. Supp. 375, 376 (1914), per 
Pound, J. 

17 Boon-Iseley Drug Co. v. Doughton, 189 N. C. 720, 128 S. E. 341 (1925). 
Accord: United Jewelers Mfg. Co. v. Keckley, 77 Kan. 797, 90 Pac. 781 (1907), 
in which each purchase of jewelry carried with it a gift of a hatpin. The situation 
is the same where the purchasers receive additional premiums of different sorts, 
but the same value. Commonwealth v. Emerson, 165 Mass. 146, 42 N. E. 559 
(1896) ; People v. Gillson, 109 N. Y. 389, 17 N. E. 343 (1888). 

18 State v. Shugart, 138 Ala. 86, 35 So. 28 (1902); State v. Caspare, 115 Md. 7, 
80 Atl. 606 (1911) ; Commonwealth v. Sisson, 178 Mass. 578, 60 N. E. 385 (1901); 
State ex rel. Hartigan v. Sperry & Hutchinson Co., 94 Neb. 785, 144 N. W. 795 
(1913); Winston v. Beeson, 135 N. C. 271, 47 S. E. 457 (1904). Contra: Lans- 
burgh v. District of Columbia, 11 App. D. C. 512 (1897); District of Columbia v. 
Kraft, 35 App. D. C. 253 (1910) (arising under unusual “ gift enterprise ” statute). 

19 See Note (1931) 40 YALE L. J. 1112. 
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through some scheme of mere chance, founded upon consideration, 
would impress the article with the character of prize.” ?° 


The statement is inaccurate. Frequently prizes are distributed 
for the exercise of some degree of “ skill” as distinguished from 
chance, but they are essentially prizes nevertheless. Conversely, 
the presence of the element of chance does not make a distribu- 
tion by chance a lottery if everyone receives property of equal 
value. People buying plots of land distributed by chance do not 
participate in a lottery if the plots are worth the same price,” 
though a lottery would exist if the plots varied in value.” The 
presence of a prize depends solely on the inequality of the awards 
received by the various participants; whether chance inheres in 
the scheme is an entirely independent matter. 

Inequality of distribution is therefore the essence of the prize 
requirement. In the organized enterprises commonly recognized 
as lotteries, most participants draw blanks. But a contest is not 
saved from legal odium by awarding every competitor a prize, if 
there is disparity between the value of the awards.** And it is 
not at all necessary that the inequality be substantial: the differ- 


ence between large and small candy eggs is enough.** Bonds bear- 
ing no interest, which mature on successive days, vary in value 
appreciably, since “it is idle to say that a sum or an obligation 
due and payable today or at any early date is of no more value 
than an obligation for an equal amount, without interest, payable 


9) 25 


at a remote and indefinite time. This principle applies also 





20 Russell v. Equitable Loan & Sec. Co., 129 Ga. 154, 165, 58 S. E. 881, 886 
(1907). 

21 Elder v. Chapman, 176 Ill. 142, 52 N. E. 10 (1898); Lauder v. Peoria Agri- 
cultural & Trotting Society, 71 Ill. App. 475 (1897); see Burks v. Harris, 91 Ark. 
205, 120 S. W. 979 (1909). 

22 United States v. Olney, Fed. Cas. No. 15,918 (D. Ore. 1868); Paulk v. 
Jasper Land Co., 116 Ala. 178, 22 So. 495 (1897) ; Lynch v. Rosenthal, 144 Ind. 86, 
42 N. E. 1103 (1896); Guenther v. DeWein, 11 Iowa 133 (1860); Den ex dem. 
Wooden v. Shotwell, 4 Zabriskie 789 (N. J. 1854). 

23 United States v. McKenna, 149 Fed. 252 (W. D. N. Y. 1906); Hudelson v. 
State, 94 Ind. 426 (1883); State v. Willis, 70 Me. 73 (1885); People v. McPhee, 
139 Mich. 687, 103 N. W. 174 (1905); People ex rel. Ellison v. Lavin, 179 N. Y. 
164, 71 N. E. 753 (1904); Stevens v. Cincinnati Times-Star Co., 72 Ohio St. 112, 
73 N. E. 1058 (1905) ; Queen v. Stoddart, [1901] 1 Q. B. 177. 

24 People v. Runge, 3 N. Y. Cr. 85 (1885); In the Matter of Lauer & Suter Co., 
10 Fed. Trade Com. Dec. 177 (1926). 

25 MacDonald v. United States, 63 Fed. 426, 431 (C. C. A. 7th, 1894). There is 





1204 HARVARD LAW REVIEW 


to a device palpably intended to promote sales. “ Suit clubs ” are 
organized whereby members pay a certain sum weekly for a suit 
and after a number of instalments have been paid, each person 
receives a suit, but some luckier buyers, who are determined by 
chance, obtain their purchases before all the payments have been 
made. There is therefore an inequality in payment, which con- 
stitutes the prize.** Of course, the mere offer of a prize is suffi- 
cient, even though, under certain contingencies, no one may ever 
win it.” However, the problem of determining the presence of a 
prize seldom presents difficulty, for there is usually a glaring 
difference in value between the awards offered.” 

Needless to say, a prize does not have to consist of money. So 
long as it has some value, any property will do.*® Paintings 
which cost from $5 to $1,000 are prizes, “ although not readily 
saleable in market for what the artists believe them to be 
worth.” *° No case seems to have upheld the legality of a scheme 
in which the elements of consideration and chance were present on 
the theory that no prizes were given away, although, in an old 
New York decision, an indictment for selling a ticket in a “lot- 
tery” was held defective because it was not alleged that the 





no illegality if the bonds draw interest. Cf. United States v. Zeisler, 30 Fed. 499 
(D. Ill. 1887). 

26 State v. Lipkin, supra note 3; cf. People v. Bloom, 248 N. Y. 582, 162 N. E. 
533 (1928). 

27 State v. Shorts, 32 N. J. L. 398 (1868) (defendant reserved right to withhold 
all prizes) ; Fleming v. Bills, 3 Ore. 286 (1871) (possible that no one would turn up 
the winning combination of the dice). 

28 John L. Thomas discusses an interesting case in which the Post Office De- 
partment held it a lottery to give away, in the promoter’s discretion, articles of 
supposedly equal value but of different kinds, such as plows, ladies’ watches and 
men’s watches, to persons paying the value fixed by the operator. Usually the 
articles were overvalued, so that if a city clerk received a plow, for example, he 
was unable to realize its nominal value in the market. The Department therefore 
insisted that the promoters give the same article to each purchaser or else give the 
purchasers their choice of the articles. While the Department seems to have been 
justified, as the operators were probably guilty of a scheme to defraud by their 
deliberate overvaluation of the goods sold, there was no lottery if the articles were 
actually of the same market value. THomas, Law or Lortrertiges, FRAUDS AND 
OBSCENITY IN THE Marts (1903) 37 et seq. 

29 Taylor v. Smetten, 11 Q. B. D. 207 (1883); United States v. Wallis, 58 Fed. 
942 (D. Idaho, 1893); Hull v. Ruggles, 56 N. Y. 424 (1874); see cases cited in 
note 24, supra. 

80 Governors of the Alms House of New York v. American Art-Union, supra 
note 7; see also Regina v. Lorrain, 28 Ont. Rep. 123 (1896). 
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scheme was “ for the purpose of disposing of some kind of prop- 
erty.” The court argued that the object of the lottery statute 
was “to prevent gambling, or gaming for some valuable thing; 
and not to punish a lottery made or drawn for mere amusement; 
or the determination by lot of some matter involving no right 
of property.” ** Rarely, however, does the problem of value at- 
taching to the prize become of more than theoretical interest.*? 


CONSIDERATION 


Ordinarily, a man possessed of his wits, who is not trying to 
defraud his creditors, may give away his property as he pleases. 
Whether the gift is by chance or method is immaterial so long as 
he alone can lose by the transaction. It is only when other people 
are induced to give up consideration in the hope of obtaining 
greater returns that the law becomes concerned. The theory 
behind the lottery laws is that people should be protected from 
dissipating their money by gambling against odds which usually 
are not fully appreciated.** The element of consideration is 
therefore of vital legal significance. 





31 People v. Payne, 3 Denio 88, 89 (N. Y. 1846); see Commonwealth v. Man- 
derfield, 8 Phila. 457, 459 (1870); cf. People v. Jennings, 257 N. Y. 196 (1931). 
People v. Payne is no longer authority on the pleading point. Cf. People v. Noelke, 
94 N. Y. 137 (1883). In Russell v. Equitable Loan & Sec. Co., supra note 20, a 
divided court held that the scheme in question was not a lottery. The main basis 
of the holding was that the distribution was not by chance; the incidental reason 
was that there was no prize. The court’s reasoning has been discussed. P. 1203, 
supra. In Governors of the Alms House of New York v. American Art-Union, 
supra note 7, there is a dictum that the scheme would not have been a lottery if 
the paintings had had no value at all. 

82 It makes no difference that the prize will not become the winner’s property 
until he complies with a nominal condition. Kerslake v. Knight, 41 T. L. R. 555 
(1925) (displaying an advertising card in window); Hardwick v. Lane, [1904] 
1K. B. 204 (buying a quantity of beer). The prize is the privilege of entering into 
a greatly advantageous contract. Of course it is immaterial that the prize is do- 
nated by someone other than the promoter of the contest. State v. Danz, supra 
note 9; Bartlett v. Parker, [1912] 2 K. B. 497. 

33 “ Experience has shown that the common forms of gambling are compara- 
tively innocuous when placed in contrast with the wide-spread pestilence of lot- 
teries. The former are confined to a few persons and places, but the latter infest 
the whole community; it enters every dwelling; it reaches every class; it preys 
upon the hard earnings of the poor, it plunders the ignorant and simple.” Phalen 
v. Virginia, 8 How. 163, 168 (U.S. 1850). 
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Money, of course, satisfies this requirement. The amount is 
unimportant; a cent is enough,** and the money need not even be 
legal tender.*° Other property with monetary value serves as 
consideration, and services would also be adequate.*® Usually, 
the presence of consideration is obvious.*’ 

It is not necessary for the participants to pay their considera- 
tion solely for the chance of winning a prize. This aspect of the 
problem arises in the “ gift enterprise” cases. A gift enterprise is 
a transaction in which merchandise is sold for a consideration, 
and the buyer is simultaneously “ given ” a chance to win a prize. 
Ostensibly the consideration is paid not for the chance, but for 
the merchandise.** When this means of attraction was originally 
employed, the merchandise which was the nominal subject of the 
sale was of trivial value, worth much less than the money paid 





34 People v. Runge, 3 N. Y. Cr. 85 (1885) ; Glover v. Malloska, 238 Mich. 216, 
213 N. W. 107 (1927). 

85 Stewart v. State, 108 Tex. Cr. App. 661, 2 S. W.(2d) 440 (1928). 

36 Loveland v. Bode, 214 Ill. App. 399 (1919). 

87 In Maughs v. Porter, 161 S. E. 242 (Va. 1931), an automobile was given 
away by the defendant at an auction. Any white person over sixteen years of age 
who attended the auction was eligible to win the prize. The plaintiff attended the 
auction and won the automobile, paying the auctioneer five dollars demanded for 
his services in the drawing. The defendant failed to deliver the car and the plaintiff 
sued for its value. On demurrer, the court held for the defendant, arguing that 
consideration was paid by attending the sale. The decision can not be sustained on 
the ground that plaintiff paid five dollars to the auctioneer. Payment of con- 
sideration to a third party is sufficient to satisfy the requirement of the lottery 
laws. Blair v. Lowham, 73 Utah 599, 276 Pac. 292 (1929). Cf. People ex rel. 
Ellison v. Lavin, supra note 9. But there was no allegation that the defendant 
was bargaining for the payment to the auctioneer. The court thought that at- 
tendance at the auction was not a condition to a gift, but the acceptance of an 
offer for a unilateral contract. It is rather doubtful whether this interpretation is 
correct; if the defendant was bargaining for any act, it was the act of bidding at 
the auction. In any event, the purpose of the lottery laws is to prevent people 
from giving up money or money’s worth in the hope that chance will make their 
investment profitable, not to forbid them from performing acts having no in- 
trinsic value to anyone. Perhaps the decision can be sustained on the ground that 
while people did not have to bid at the auction to be eligible to receive the auto- 
mobile, it was reasonably probable that this would be the case. Cf. note 45, infra. 

88 The “gift concert” is a variation of the gift enterprise. Tickets are sold 
for a concert or other entertainment. At the performance, prizes are distributed 
by chance among the members of the audience. The gift concert is a lottery. C7. 
Thomas v. People, 59 Ill. 160 (1871) ; State v. Shorts, 32 N. J. L. 398 (1868); Ex 
parte Blanchard; State ex rel. Murphy v. Overton, both supra note 8; Morris v. 
Blackman, 10 Jur. (N.s.) (pt. 1) 520 (1864). 
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for it. The inference was therefore inevitable that the chance, 
far from being a gift, was the real inducement to make the pur- 
chase. Accordingly, the courts pierced the thin disguise and con- 
sistently held that the gift enterprise was merely a lottery mas- 
querading under a new name.*® 

The problem became more complex when the goods and the 
chance were sold together for the market value of the merchan- 
dise alone, or for the price at which the goods had been sold 
previously. Here the iniquity of the transaction is less evident; 
for if the goods are worth what was paid for them, the profits 
apparently are being derived from the lawful sale of merchandise, 
rather than the unlawful sale of chances. But no matter how 
painstakingly it is sought to separate the single transaction into 
a sale of goods and a gift of a chance, clearly some part of the 
price is paid for the chance of receiving a prize. Everyone buy- 
ing the goods contributes to the maintenance of the scheme, since 
the seller spreads the cost of the prizes over what is presumably 
an increased number of customers. As the quantum of considera- 
tion derived from each participant is immaterial, the courts have 


fairly uniformly held that the gift enterprise remains a lottery 
even though the contestants pay no more than the goods are 
worth.*° 


Consideration is therefore present if every contestant spends 
money or money’s worth for a chance to win a prize. The prob- 
lem is more complicated if some of the participants pay no con- 
sideration. Of course, consideration is not eliminated where the 
promoter distributes a few chances free, but most of the contest- 
ants must pay for their chances.** 





39 Dunn v. People, 40 Ill. 465 (1866) ; Crews:v. State, 38 Ind. 28 (1871) ; State 
ex rel. Kellogg v. Kansas Merc. Ass’n, 45 Kan. 351 (1891); State v. Clarke, 33 
N. H. 329 (1856); Hull v. Ruggles, 56 N. Y. 424 (1888); Randle v. State, 42 Tex. 
590 (1875). 

40 Standbridge v. Williford-Burns-Rice Co., 148 Ga. 283, 96 So. 498 (1918); 
Davenport v. Ottowa, supra note 9; State v. Mumford, 73 Mo. 647 (1881); Carl 
Co. v. Lennon, 86 Misc. 255, 148 N. Y. Supp. 375 (1914); Bell v. People, 37 Tenn. 
507 (1858) ; Stanger v. State, 107 Tex. Cr. App. 574, 298 S. W. 906 (1927) ; Society 
Theater v. Seattle; State v. Danz, both supra note 9; Taylor v. Smetten, 11 Q. B. D. 
207 (1883); Hall v. McWilliam, 20 Cox C. C. 33 (1901); Kerslake v. Knight, 41 
T. L. R. 555 (1925) ; see Thomas v. People, 59 Ill. 160 (1871). Contra: Williams 
Furn. Co. v. McComb Chamber of Commerce, supra note 9; Caminada v. Hulton, 
17 Cox C. C. 307 (1891). 

41 Bader v. Cincinnati, 21 Ohio L. Rep. 293 (1924); Glover v. Malloska, 238 
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“Tf in the flourishing days of the Louisiana lottery its management 
had advertised that it would give a free ticket to the president of every 
bank in the city of New Orleans, that would not have changed the 
scheme from a lottery, whether or not any one or all of such free tickets 
were accepted.” *? 


The question which presents the most difficulty arises only if the 
privilege to enter the contest without cost is offered to everyone. 

In State v. Danz,** defendants were prosecuted for violating a 
Washington statute which defined a lottery in the same language 
as the New York Penal Law.** Each person paying to enter a 
moving picture theater received a numbered ticket. In front of 
the theater was a placard reading, “ Tickets for drawing free. 
Not necessary to purchase admission tickets to theatre.” No one 
had ever asked for a free ticket. At the end of the performance, 
a boy drew duplicate tickets from a receptacle. Holders of the 
corresponding numbers received prizes. If no one in the audi- 
ence held a winning number, it was announced outside of the 
theater. The person holding the duplicate ticket had the right to 
enter the theater and receive his prize. By a five to four vote, 
the court affirmed a conviction on the ground that there was 
enough evidence on the issue of consideration to go to the jury. 
Most of the few decisions on the point hold the other way.*° 

In the dissenting opinion in State v. Danz, the argument was 
made that “it is not a question of who acquired tickets, but did 
appellants cause any one to pay a consideration for any chance 
such tickets evidenced.” *° In other words, if a person is foolish 





Mich. 216, 213 N. W. 107 (1927) ; Featherstone v. Independent Service Ass’n, supra 
note 9. In all of these cases, the situation seems to have been considered as if every- 
one had an option to compete without paying consideration. 

42 State v. Danz, supra note 9, at 548-49, 250 Pac. at 38. 

43 Supra note 9. ’ 44 Quoted on p. 1199, supra. 

45 Accord: Willis v. Young, [1907] 1 K. B. 448; see Eastman v. Armstrong-Byrd 
Music Co., 212 Fed. 662, 665 (C. C. A. 8th, 1914) ; Equitable Loan & Sec. Co. v. 
Waring, 117 Ga. 599, 609, 44 S. E. 320, 324-25 (1903); cf. Featherstone v. Inde- 
pendent Service Ass’n, supra note 9. Contra: Post Pub. Co. v. Murray, 230 Fed. 
773 (C. C. A. 1st, 1916) ; Yellow-Stone Kit v. State, 88 Ala. 196, 7 So. 338 (1890); 
Cross v. People, 18 Colo. 321, 32 Pac. 821 (1893); Holt v. Rural Weekly Co., 173 
Minn. 337, 217 N. W. 345 (1928); People v. Mail & Express Co., 179 N. Y. Supp. 
640 (1919), aff'd, 192 App. Div. 903, 182 N. Y. Supp. 942 (1920), aff'd, 221 N. Y. 
586 (1921); cf. Rex v. Robinson, 41 D. L. R. 46 (1917). 

46 140 Wash. 546, 557, 250 Pac. 37, 40 (1926). But cf. Diabetic Hospital 
Ass’n v. Mulrooney, supra note 6. 
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enough to pay money for a ticket which he could have obtained 
free, his folly should not impose responsibility on the defendant.* 
The weakness of the argument lies in its assumption that conduct 
is dictated solely by rational considerations. Many people, per- 
haps laboring under a false sense of delicacy, would prefer to 
pay for something which they could have for the asking. Un- 
doubtedly, the chance of winning a prize induced many people to 
purchase tickets of admission to the moving picture theater who 
would not have come if the prizes had not been offered. 

While the argument of the minority seems unsound, its premise 
—that the payment of consideration must be induced by the 
chance of receiving a prize—has solid support. This is illus- 
trated by the interesting case of Minty v. Sylvester.“* After the 
members of the audience had paid for their admission to a music 
hall without any knowledge or anticipation that prizes were to be 
distributed, an award of postal orders was made by chance to 
persons in the audience. The court held that the lottery statute 
had not been violated. Following the distribution, it was an- 
nounced that more postal orders would be given away two days 
later. The next day the distribution was repeated. Again the 





47 In State v. Danz, there was the further unlikelihood that anyone would 
wait outside the theater to learn the results of the drawing. The option to enter 
the contest without paying consideration was so inconvenient to exercise that it 
was almost illusory. Yet the options in some of the cases holding the other way 
were usually not less difficult to satisfy. In People v. Mail & Express Co., supra 
note 45, for example, numbered cards were distributed free. The card bearing a 
winning number had to be presented five days after its publication in the defend- 
ant’s newspaper. Winning numbers were printed only once. Contestants had the 
option to buy the newspaper, in which case they certainly gave sufficient con- 
sideration, or to read it in various public places in which it was exhibited free. 
Most persons interested in the contest, of course, bought the paper. The court held 
that as there was only a “ moral” obligation to buy the paper, consideration was 
not present. On identical facts, the contrary result was reached in Willis v. Young, 
[1907] x K. B. 448, the court arguing that the consideration was paid by the con- 
testants collectively. The difficulty with this argument is that a contestant buying 
the paper is not interested in paying consideration for anyone but himself. Besides, 
contracts for the benefit of third parties are not usually enforceable in England. 
It seems impossible to escape the logic of the Mail & Express case if it is conceded 
that a lottery can not exist in the absence of a contract. Yet lottery law is not 
wholly contractual. Thus the promoter’s promise to pay the prize to the winner 
may be illusory. Cf. cases cited in note 55, infra. See also Bueno v. State, 40 Fla. 
160, 23 So. 862 (1898) ; Bader v. Cincinnati, 21 Ohio L. Rep. 293 (1924). 

48 114 L. T. (ns.) 164 (1915). 
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court found that the distribution did not fall under the ban of 
the statute. However, the distribution at the third performance 
was held to be a lottery. The announcement at the first perform- 
ance might have negatived the possibility that prizes would be 
given away before two days had elapsed and thus explain the 
second ruling. But for the third performance, the expectation of 
a distribution of postal orders was clearly an incentive to pay 
consideration for admission. Consideration therefore presup- 
poses inducement, and, as would be expected, this necessarily re- 
quires knowledge of the anticipated distribution. 

Since, in State v. Danz, the proposal to distribute prizes was 
obviously known and the defendant’s purpose was to induce the 
purchase of tickets of admission, it is only fair to presume that 
the means employed was adapted to achieve the end desired. So 
long as the payment of consideration is both desired and probable, 
and is not unreasonable generosity, the mischief against which the 
lottery laws are directed is present. The existence of an option 
to obtain a chance without paying for it should be immaterial 
when there is a reasonable probability that most contestants will 
pay consideration before the contest is ended.*® 


CHANCE 


The requirement of chance presents perhaps the most perplex- 
ing aspect of lottery law. “ It may be said that an event presents 
the element of chance so far as after the exercise of research, 
investigation, skill and judgment we are unable to foresee its 
occurrence or non-occurrence or the forms and conditions of its 


occurrence.” © But it is obviously difficult to formulate a com- 


prehensive definition of chance which will include all possible 
methods. For practical purposes, the nature of the require- 





49 No doubt an interference with the carrying on of the contest would be 
restrained in those states disagreeing with State v. Danz, supra note 9. Frequently, 
the law protects a non-contractual probability that benefit will flow from a course 
of dealing, as in the cases holding it actionable to induce the discontinuance of 
business relations which are not the result of contract. See Carpenter, Interference 
With Contract Relations (1927) 41 Harv. L. Rev. 728. If an interest is recognized 
when its protection is sought, courts should not be blind to its existence when its 
legality is attacked. 

50 Cullen, J., in People ex rel. Ellison v. Lavin, supra note 9, at 169, 71 N. E. 
at 754. 





CONTESTS AND THE LOTTERY LAWS 1211 


ment can best be considered by examining a number of typical 
situations. 

In some jurisdictions a scheme is not a lottery unless the prizes 
are distributed by pure chance. Other courts hold that the pres- 
ence of a measure of skill is immaterial, if chance is the dominant 
factor governing the distribution. The guessing contest cases 
afford the best contrast. Beans are enclosed in a glass globe. 
The person who comes closest to estimating the correct num- 
ber receives a prize. The calculations depend upon many un- 
known variables. Clearly some skill enters into the necessary 
estimates: the ability to gauge the dimensions of the interior of 
the globe, the approximate size of the beans, and the amount of 
vacant space between the beans. Besides, it takes skill to perform 
the necessary mathematical computations after all of the data 
have been calculated. In jurisdictions which adhere to the 
pure chance doctrine, the guessing contest is therefore legal.™ 
On the other hand, an exact computation is practically impossible. 
No one can make more than a rough approximation of the many 
variables concerned. In states which hold that a lottery exists if 
chance dominates the distribution of prizes, even though some 
degree of skill is a factor, guessing contests are therefore illegal.*? 

(1) At one extreme are schemes in which the event determin- 
ing the award of prizes is entirely subjective — the uncontrolled 
decision of a judge. The New Jersey case of State v. Shorts ® is 
an amusing instance of this type. Everyone buying a ticket for 
a panorama received a numbered check. At the end of the exhi- 
bition, defendant called out certain numbers at random. If de- 





51 United States v. Rosenblum, 121 Fed. 180 (S. D. N. Y. 1903) (number of 
cigarettes sold during a given month) ; Hall v. Cox, 1 Q. B. 198 (1899) (number of 
births and deaths in London during a specified week) ; Dunham & Saint Croix Soap 
Mfg. Co., 34 New Brunswick Rep. 243 (1897) (weight of block of soap); Regina 
v. Dodds, 4 Ont. Rep. 390 (1884) (number of beans in jar); Regina v. Jamison, 
7 Ont. Rep. 149 (1884) (number of buttons in jar) ; The King v. Johnston, 7 Can. 
Cr. Cas. 525 (Ont. 1909) (number of votes cast at election); The King v. Fish, 
11 Can. Cr. Cas. 201 (Quebec, 1906) (number of cash sales at defendants’ store on 
a given day). 

52 Waite v. Press Pub. Ass’n, 155 Fed. 58 (C. C. A. 6th, 1907) (number of votes 
cast at election); Hudelson v. State, 94 Ind. 426 (1883) (number of beans in a 
glass globe) ; People ex rel. Ellison v. Lavin, supra note 9 (number of cigars sold 
in one month); Stevens v. Cincinnati Times-Star Co., 72 Ohio St. 112, 73 N. E. 
1058 (1905) (number of votes cast at election) ; Wis. Stat. (1929) § 348.151. 

53 32 N. J. L. 398 (1868). 
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fendant thought the ticket holder would help to advertise the 
scheme, and defendant liked his appearance, he received a pres- 
ent; otherwise, he got nothing. Besides, the right to withhold all 
of the presents was reserved. While the indictment was held 
technically defective, the court stated that the scheme was a 
lottery because defendant did not base “ his action on any settled 
rules of conduct which would appear reasonable to himself or to 
others.” °* It is somewhat surprising to find a fairly large num- 
ber of decisions involving the award of prizes in the uncontrolled 
discretion of a judge. All of them agree that the contest is a 
lottery.” 

(2) More often the discretion of the judges is guided by some 
standard. While the judgment is still subjective, chance does 
not control the distribution if the judges honestly attempt to 
apply a criterion which is not hopelessly indefinite. Brooklyn 
Daily Eagle v. Voorhies ** is a borderline case. A bill was brought 
to restrain a postmaster from refusing to accept for mailing a 
newspaper containing advertisements offering prizes for the 
“best”? compositions on the name of a breakfast food. The 


judges were three men of well known literary standing, who, it 





54 Td. at 402. 

55 People v. Wassmus, 214 Mich. 42, 182 N. W. 66 (1921) ; State ex rel. Hathorn 
v. United States Express Co., 95 Minn. 442, 104 N. W. 556 (1905); State ex rel. 
Cantley v. Meyer Tailoring Co., 324 Mo. 795, 25 S. W.(2d) 98 (1930) ; Carl Co. v. 
Lennon, 86 Misc. 255, 148 N. Y. Supp. 375 (1914); State v. Lipkin, supra note 3; 
Blyth v. Hulton & Co. Ltd., 24 T. L. R. 719 (1908); Smith’s Advertising Agency 
v. Leeds Laboratory Co., 26 T. L. R. 335 (1910); Minty v. Sylvester, 114 L. T. 
(w.s.) 164 (1915); O’Sullivan v. Tanner, [1921] So. Australia St. Rep. 248; cf. 
State v. Wolford, 151 Minn. 59, 185 N. W. 1017 (1921). Schemes in which the 
prize is the chance of obtaining a loan at an early date instead of after many years, 
loans being granted to the applicants in the order in which their applications are 
received and numbered, are similar in nature. Where many applications are de- 
posited on the desk of the numbering clerk at the same time, it is a matter of 
chance which is numbered first. See United States v. Purvis, 195 Fed. 618 (N. D. 
Ga. 1912); and Note (1924) 28 A. L. R. 1311. 

Post Pub. Co. v. Murray, 230 Fed. 773 (C. C. A. rst, 1916), is a curious instance 
of this type of chance. Twenty-five photographs of women, with the heads re- 
moved, were published in a newspaper. Any woman identifying her photograph 
received a five dollar gold piece. The court held that the scheme was not a lot- 
tery because no consideration was paid. It added that there was “little, if any, 
element of chance in the scheme.” But it was the uncontrolled whim of the 
photographer which selected the twenty-five possible winners, so that chance did 
govern the distribution of the gold pieces. 

56 181 Fed. 579 (E. D. N. Y. 1910). 
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was conceded, would compare the essays submitted and render 
their honest judgment. Defendant argued that it was evident 
that 


“inasmuch as the advertisement does not specifically say that the 
essays shall be judged because of literary merit, but, on the other hand, 
offers a prize solely for the ‘ best’ essay, which might be best written, 
best expressed, most persuasive, longest, shortest, or best from any 
other standpoint, the judging would depend upon the whim of the 
judges, and not upon their application of any recognized standard.” 


Feeling itself bound by defendant’s concession that the contest 
would be conducted in good faith, the court enjoined the defend- 
ant “from refusing to accept the particular advertisement of a 
contest, to be judged from a definite standpoint,” though pointing 
out that at a criminal prosecution it could be shown that the plan 
was actually carried out without regard to a definite standard of 
judgment.** 

This decision is typical of the attitude of the courts.- Neither 
a definite criterion nor any appreciable degree of skill or literary 
merit is required. In one contest which was upheld,” the prize 
went to the “ neatest correct solution” of a puzzle which con- 
sisted of arranging the numbers from one to nine inclusive so that 
whichever way added the total would be fifteen. As the problem 
is child’s play, only the requirement of “ neatness ” could have 
saved the scheme. In a recent New York case, the prize was 
awarded to the person sending in the “ most appropriate ”’ titles 
for seventy-two pictures published in defendant’s newspaper. 
Plaintiff sued to recover the prize. Defendant moved for judg- 
ment on the pleadings on the ground that the contract disclosed 
by the complaint was unlawful. The motion was denied, the court 
stating that “ while taste is to a certain extent individual and 





57 Id. at 582. 

58 In two cases the scheme was held a lottery because it was not honestly car- 
tied out. Blyth v. Hulton & Co. Ltd., 24 T. L. R. 719 (1908) ; Smith’s Advertising 
Agency v. Leeds Laboratory Co., 26 T. L. R. 335 (1910). 

59 Eastman v. Armstrong-Byrd Music Co., 212 Fed. 662 (C. C. A. 8th, 1914). 
The court held that it made no difference that the judges misapprehended the tech- 
nical meaning of the word “ neatness ” and awarded the prizes to the papers which 
Were lost. Cf. cases cited in note 64, infra. 

80 Hoff v. Daily Graphic, Inc., 132 Misc. 597, 230 N. Y. Supp. 360 (1928). 
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perhaps at times fanciful, nevertheless the exercise of it is far 
removed from blind guesswork or chance,” and that “ from the 
pleading itself it certainly does not appear that the appeal to skill 
and merit was a mere cloak to cover up the true nature of the 
scheme.” ** 

It has been urged © that the decision should depend on whether 
the party offering the prize is primarily interested in obtaining the 
winning production, as where a real estate owner offers a prize for 
a name for his new development,” or in making money from the 
scheme. While the suggestion seems sound, though difficult to 
apply, the cases do not support it. So long as the essence of the 
contest is some shallow measure of taste or skill, the fact that it 
is merely an advertising device makes no difference. 

(3) In the cases previously considered, the distribution of the 
prize depended on the subjective decision of a judge. In the 
remaining decisions, the standard of distribution was objective. 
The first group includes cases in which the winning achievement 
is accomplished solely by the efforts of the contestant. In some 
. instances, everyone who attains success receives a prize. In a 
recent scheme, checker problems of approximately equal difficulty 
were printed on slips of paper. The contestant drew the puzzle 
which he had to solve. Everyone able to solve the puzzle re- 
ceived a prize. While chance determined the difficulty of the 
puzzle drawn, each problem was capable of a solution, depending 
on one’s facility at checkers. The scheme was held legal. 





61 Jd. at 597, 600, 230 N. Y. Supp. at 363. See also Scott v. Director of Public 
Prosecutions, [1914] 2 K. B. 868 (composition of two or three words related with 
a word selected from a list of forty-two words; e.g., “ undertaking ” — “ terminates 
doctors’ experiments ”) ; cf. Corporate Organization & Audit Co. v. Hodges, 47 App: 
D. C. 460, L. R. A. 1918E 491 (1918); Barclay v. Pearson, [1893] 2 Ch. 154. A 
contest to guess the last word of a sentence was here held a lottery. The court 
pointed out that “ defendants do not pretend to say that they call for the selection 
of the most fitting word with which to complete the sentence.” ‘The Scott case, 
supra, is particularly interesting because 323 prizes of different value were awarded. 
As Channell, J., pointed out (p. 882), it was likely that long before the judge had 
reached the 203d composition in order of merit, he would be driven by the inanity 
of the sentences to decide by chance or favoritism. He thought, however, that 
“mere suspicion ” could not supply the defect in proof that honest judgment was 
the sole basis of the awards. 

62 See THOMAS, Op. cit. supra note 28, at 126, 127. ' 

63 Held legal in Holt v. Wood, Harmon & Co., 14 Pa. Co. Ct. 499 (1893). 

64 Johnson v. McDonald, 132 Ore. 622, 287 Pac. 220 (1930) ; Boatright v. State, 
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The situation is somewhat different when a prize is awarded not 
to everyone reaching a certain level of skill, but to the most 
successful of a number of competitors. In a contest to construct 
the largest number of words from the letters of a given word,” 
each competitor’s score is essentially the product of his own skill, 
as in the checker puzzle case. But success in the word-building 
game is contingent on the accomplishments of others, while every- 
one solving the checker puzzle in the given time receives a prize 
regardless of the success of others. The courts have drawn no 
distinction between the two situations. If the winner’s success 
is due primarily to his own skill or ability, the contest is not a 
lottery, even though the standard of success is comparative and 
not absolute.® 

In some instances, it is the absence of chance rather than the 
presence of skill which is determinative. The voting contest il- 
lustrates this situation. Under the common arrangement the 
purchase of a certain amount of goods entitles the buyer to a 
certain number of votes. When the polls are closed, the person 
with the most votes, obtained individually or by pooling, is 





38 S. W.(2d) 87 (Tex. Cr. App. 1931); D’Orio v. Startup Candy Co., 71 Utah 410, 
266 Pac. 1037 (1928); D’Orio v. Jacobs, 151 Wash. 297, 275 Pac. 563 (1929). In 
these cases, there was also a comparative test cf skill under certain circumstances: 
if the contestant failed to solve the problem correctly within a certain time, prizes 
were awarded for the three best solutions received after the fixed time, neatness 
being the decisive factor in case of ties. 

In Pessers, Moody, Wraith & Curr, Ltd. v. Catt, 29 T. L. R. 381 (1913), a game 
in which players attempted to catch, in a cup attached to a sliding bar, a ball which 
made its way down a slot through a number of pins, was held a game of skill. 
In McRae v. State, 46 Tex. Cr. App. 489, 81 S. W. 741 (1904), a game in which 
contestants attempted to throw rings over knives stuck in a rack was held not to 
be a lottery. See also People ex rel. Ellison v. Lavin, supra note 9 (chess, checkers, 
billiards, and bowling are games of skill), following State v. Gupton, 8 Ired. 271 
(N. C. 1848) (tenpins not “a game of chance”); People v. Fuerst, 13 Misc. 304, 
34 N. Y. Supp. 1115 (1895). In the last case, the court stated, though refusing to 
hold, that a “ fish pond game ” in which anglers fished for prizes, involved no ele- 
ment of chance and therefore was not a lottery. For a Note on “ What is Game 
of Chance,” see (1929) 60 A. L. R. 343. 

65 Gilbert v. Houck Piano Co., 159 Ill. App. 347 (1911) (facts unknown, held 
no lottery). The legality of a word-building contest was assumed in Scott v. 
People’s Monthly Co., 209 Iowa 503, 228 N. W. 263 (1929) and Holt v. Rural 
Weekly Co., 173 Minn. 337, 217 N. W. 345 (1928). 

66 See also Wilkinson v. Stitt, 175 Mass. 581, 56 N. E. 830 (1900) (bicycle race, 
lottery point not mentioned specifically, but court said contest was not “ against 
public policy ”) ; Corporate Organization & Audit Co. v. Hodges, supra note 61. 
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awarded the prize. Usually the prize is won by financial superi- 
ority, rather than skill or chance. Such a voting contest is usually 
held legal. 

(4) The problem is somewhat similar when the standard of 
comparison is objective, and the prize goes to the contestant who 
predicts correctly the outcome of a contest of skill between other 
performers. In the typical situation, the prizes are given to the 
persons selecting the winner of a horse race. It is usually held 
that no lottery is involved,** although there may be an infraction 





67 Guy v. National City Bank, 24 Ga. App. 281, 100 S. E. 648 (1919); 
Brenard Mfg. Co. v. Jessup & Barrett Co., 186 Iowa 872, 173 N. W. 101 (1919); 
Commonwealth v. Jenkins, 159 Ky. 80, 166 S. W. 794 (1914); Dion v. St. John 
Baptiste Society, 82 Me. 319, 19 Atl. 825 (1890) ; Whitman v. Fournier, 233 Mass. 
154, 125 N. E. 303 (1919); Amlie Strand Hardware Co. v. Moose, 176 Minn. 598, 
224 N. W. 158 (1929) ; Leonard v. Pennypacker, 85 N. J. L. 333, 89 Atl. 26 (1913); 
Conqueror Trust Co. v. Simmon, 62 Okla. 252, 162 Pac. 1098 (1917); Quatsoe v. 
Eggleston, 42 Ore. 315, 71 Pac. 66 (1903); National Sales Co. v. Manciet, 83 Ore. - 
34, 162 Pac. 1055 (1917). But see National Thrift Ass’n v. Crews, 116 Ore. 352, 
241 Pac. 72 (1925). In some states a voting contest is considered a lottery. Main 
v. Mackey, 21 Pa. D. & C. 1142 (1912); cf. Watkins v. Curry, 103 Ark. 414, 147 
S. W. 43 (1912); Millsaps v. Urban, 116 Ark. 90, 171 S. W. 1198 (1914). In still 
other jurisdictions, while not considered a lottery, a voting contest is held unlaw- 
ful, usually by a perverted construction of the term “ gift enterprise.” Corporate 
Organization & Audit Co. v. Hodges, supra note 61; Boston Piano & Music Co. v. 
Seckinger, 198 Mich. 312, 164 N. W. 263 (1917); Brevard Mfg. Co. v. Benjamin & 
Sons, 172 N. C. 53, 89 S. E. 797 (1916) ; Basnight v. American Mfg. Co., 174 N. C. 
206, 93 S. E. 734 (1917). 

68 Commonwealth v. Kentucky Jockey Club, supra note 4; People v. Reilly, 
50 Mich. 384, 15 N. W. 520 (1883); Brennan v. Brighton Beach Racing Ass’n, 
56 Hun 188, 9 N. Y. Supp. 220 (1890) ; Reilly v. Gray, 77 Hun 402, 28 N. Y. Supp. 
811 (1894); Matter of Dwyer, 14 Misc. 204, 35 N. Y. Supp. 884 (2894); People 
ex rel. Lawrence v. Fallon, 152 N. Y. 12, 46 N. E. 296 (1897); Utah State Fair 
Ass’n v. Green, 68 Utah 251, 249 Pac. 1016 (1926); Porter v. Day, 71 Wis. 296, 
37 N. W. 259 (1888). In many of these cases the courts laid great stress on the 
fact that running horses in races, or betting on horse races was historically con- 
sidered betting, rather than participation in a lottery. Contra: State v. Lovell, 
39 N. J. L. 458 (1877); Irving v. Britton, 8 Misc. 201, 28 N. Y. Supp. 529 (1894); 
Dudley v. Flushing Jockey Club, 14 Misc. 58, 35 N. Y. Supp. 245 (1895). The 
New York decisions have been overruled by People ex rel. Lawrence v. Fallon, 
supra. The element of chance becomes determinative when a number of winning 
horses must be chosen, or when contestants have to place the order of the first four 
horses to finish in a given race. Cf. The Queen v. Stoddart, [1901] 1 Q. B. 177. 
But see Caminada v. Hulton, 17 Cox C. C. 307 (1891) ; Stoddart v. Sagar, [1895] 
2 Q. B. 474. Where the pari-mutuel system of betting is used, the uncertainty lies 
in the amount of the prize. This fact has been emphasized in deciding that pari- 
mutuel betting is a lottery. State v. Lovell, supra; State ex rel. Sorenson v. Ak-Sar- 





CONTESTS AND THE LOTTERY LAWS 1217 


of statutes prohibiting betting. The argument commonly ad- 
vanced is that the determining factor is the speed of the horses, 
although other factors may and often do influence the result. 
Actually the award of prizes is contingent on two factors: the 
speed of the horse and the judgment of the contestant. It is 
assumed that the contestant’s judgment requires the exercise of 
skill. This assumption is not always justified. Where there are 
no past performances by which to gauge the comparative merits 
of the performances, the judgment is plainly speculation. Even 
when information affording a basis for judgment is available, the 
element of chance is great. Over a number of races run under 
varying conditions, X may be the best three-year-old. But unless 
X is far and away the best in his class’ it is probable that odds 
will be given against his victory in any particular race, showing 
the uncertainty of the judgment. The courts seem to consider 
the matter as if the observers were judging not the outcome of a 
single event, but the result of a series long enough to eliminate 
the fortuities which play a preponderant part in any single 
occasion. 

Where judgment must be exercised by the participants, but 
they are without sufficient data to exercise an informed judgment, 
the contest is a lottery. Mention has already been made of guess- 
ing contests.* Contests in which skill at cards determines the 
receipt of the prize fall into much the same category.” In a 
limited number of deals, even a novice at bridge has the chance 
of surpassing an expert’s score. An extensive series of deals will 
eliminate players of inferior abilities, but in any finite number, 
the luck of the cards is the decisive factor as between players of 
the same caliber. Chance is therefore the dominant element.” 





Ben Exposition Co., 118 Neb. 851, 226 N. W. 705 (1929); Tollett v. Thomas, 
L. R. 6 Q. B. 514 (1871). Contra: Utah State Fair Ass’n v. Green, supra; Com- 
monwealth v. Kentucky Jockey Club, supra note 4; see Note (1928) 52 A. L. R. 
74. Cf. People v. Lyttle, 251 N. Y. 347, 167 N. E. 466 (1929) (semble, choice of 
winning baseball team is not a lottery). 

89 See p. 1211, supra. 

70 Cf. Morris v. Godfrey, 38 T. L. R. 401 (1912) (“ progressive whist ” held 
gaming) ; see People ex rel. Ellison v. Lavin, supra note 9, at 170, 71 N. E. at 755. 
But see Johnson v. McDonald, 132 Ore. 622, 625, 287 Pac. 220, 221 (1930). 

71 See also Regina v. Johnson, 14 Manitoba L. R. 27 (1902). The winner of 
a drawing could receive the prize only if he shot a turkey at a distance of fifty 
yards in five shots. A woman could pick a substitute to shoot for her. Conviction 
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(5) Finally, there may be grouped together all of those schemes 
in which the event upon which the distribution of prizes depends 
is unaffected by effort, skill, or judgment, and rests solely on 
chance. Drawings by mechanical devices, such as a wheel of 
chance,” dice,”* lots drawn aimlessly from a closed bag," all fall 
into this class.» The sweepstakes is another instance. After 
numbered tickets have been sold, a drawing is had. Certain 
tickets are thus determined to represent certain performers in a 
contest of skill. The other tickets draw blanks. Here there is a 
complete absence of the element of judgment which is present 
when the contestants select their own choices. The drawing can 
just as well be held after the race is over as before. Since the 
distribution is dependent’ on the drawing, rather than the contest 
of skill, the sweepstakes is clearly a lottery.” 





affirmed. Anyone could shoot a turkey under such circumstances, so that the 
jury properly found that the shooting was not intended as a real contest. 

72 Reeves v. State, 105 Ala. 120, 17 So. 104 (1894); State ex rel. Kellogg v. 
Kansas Merc. Ass’n, 45 Kan. 351, 25 Pac. 984 (1891). But see Buckalew v. State, 
62 Ala. 334 (1878). The drawing need not be made by the conductor of the 
lottery. Dieckhoff v. E. Fox & Co., 56 Minn. 438, 57 N. W. 930 (1894) ; State v. 
Wong Took, 147 Wash. 190, 265 Pac. 459 (1928). 

73 Fleming v. Bills, 3 Ore. 286 (1871) ; see People ex rel. Ellison v. Lavin, supra 
note 9, at 170, 71 N. E. at 755. 

74 Loveland v. Bode, 214 Ill. App. 399 (1919) ; State v. Powell, 170 Minn. 2309, 
212 N. W. 169 (1927); Maughs v. Porter, 161 S. E. 242 (Va. 1931); Society 
Theater v. Seattle, supra note 9. 

75 Cf. United States v. Jefferson, 134 Fed. 299 (W. D. Ky. 1905) (tickets con- 
taining letters of words “ Mother’s Oats” were enclosed in packages of breakfast 
food, letter O being included in only one package of five hundred) ; United States v. 
One Box of Tobacco, “ Foot Prints,” supra note 12 (tin plug redeemable for fifty 
cents enclosed in one of every hundred packages of plug tobacco); Brewer v. 
Woodham, 15 Ala. App. 678, 74 So. 763 (1917) (punch-board, some slips of paper 
drawing blanks, others drawing prizes) ; State v. Gilbert, 29 Del. 374, 100 Atl. 410 
(1917) (prizes awarded to persons holding last three figures of bank clearings for 
a certain day); State v. Lasselle, 154 La. 168, 97 So. 389 (1923) (bet on number 
flashed by electric button by one of the contestants who could exercise some control 
over amount of current) ; State ex rel. Cantley v. Meyer Tailoring Co., 324 Mo. 
795, 25 S. W.(2d) 98 (1930) (selections depended in part on correspondence of 
numbers with figures of published weather reports) ; Hall v. McWilliam, 20 Cox 
C. C. 33 (1901) (selection of spots in newspaper, some of which were “ lucky 
spots ”’). 

76 State v. Sedgwick, 25 Del. 453, 81 Atl. 472 (1911) (baseball games) ; State 
v. McCarthy, 124 Kan. 20, 257 Pac. 925 (1927) (same) ; Boyland v. State, 69 Md. 
s11, 16 Atl. 132 (1888) (horse race); Allport v. Nutt, 3 Dav. & L. 233 (1845) 
(same) ; The Queen v. Hobbs, [1898] 2 Q. B. 647 (same); Hardwick v. Lane, 
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Theoretically, the distinction between schemes dependent on 
chance and those dependent on skill is one of degree. As one 
court said of contests of skill, “‘ they have no tendency to ‘ lure to 
improvidence’; they lack the seduction and evil of the other 
scheme. Instead they induce to efforts of great benefit and 
merit.” ** Actually, however, people will continue to pay money 
to enter contests unless the degree of skill demanded is consider- 
able.** Appreciation that the presence of “skill” is not enough 
to prevent people from wasting their money in buying goods 
which they do not need has led some courts to eliminate the re- 
quirement of chance in certain cases, usually by expanding the 
meaning of the term “ gift enterprise.” “® Legislative efforts to 
eliminate the element of chance have commonly been confined to 
trading stamp schemes.*° 

At the outset, the question was posed whether there is any 
essential legal difference between the organized lottery and the 
advertising contest. The answer is that there is none. Without 
consideration, there is no inducement to operate an organized 
lottery; without chance, the inducement to compete is lessened; 
without a prize, there is no inducement to enter the contest. 
Business men frequently can sponsor advertising contests with- 
out the payment of consideration in order to keep their goods 
before the public. But unless consideration is absent, or unless 
skill determines the award of the prizes, the advertising contest, 
like the organized lottery, comes squarely within the scope of 
lottery legislation. 

Charles Pickett. 


New York Ciry. 





[1904] 1 K. B. 204 (same) ; Dew v. Director of Public Prosecutions, 98 L. J. K. B. 
1166 (1920) (same). 

77 Corporate Organization & Audit Co. v. Hodges, supra note 61, at 466. 

78 “ What entering one of these nation-wide radio contests really signifies is 
not a chance to win because of skill, superior knowledge or conscientious effort, but 
an opportunity to try one’s luck. It is a gamble, just as much so as buying a 
ticket on the English Derby or the Irish Sweepstakes.” Editor and Publisher, 
quoted in the New York Times, March 6, 1932, § 8, at 14. 

79 See note 18, supra. 

80 See Note (1931) 40 YALE L. J. 1112. 
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JupictaL DETERMINATION OF THE VALIDITY OF A FEDERAL Tax 
BEFoRE PayMENT.— In the administration of federal tax laws the 
traditional policy of the government was to require the payment of a 
tax before judicial determination of its validity. The only remedy of a 
taxpayer against whom an illegal assessment had been made was to pay 
the tax under protest ? and sue for a refund.* This method of admin- 
istration was followed in order to prevent delay in the collection of 
revenue deemed necessary for carrying on the government.* Consider- 
able criticism has been directed against this system because of the 
hardship it caused to taxpayers.® Deficiency assessments were fre- 
quently so large as to cause bankruptcy or a sale of a large portion of 
the taxpayer’s assets before the validity of the tax could be determined.® 
Since the government made a practice of collecting all taxes of doubtful 
legality, such injuries to taxpayers were very frequent.’ A refund could 





1 Federal taxes are collectible by distraint without resort to the courts. 13 Srar. 
233 (1864), 14 STAT. 107, 152 (1866), 43 STAT. 343 (1924), 26 U.S. C. §§ 116-20, 
125 (1926). 

2 The general rule has been that unless the tax was paid under protest it could 
not be recovered. Chesebrough v. United States, 192 U. S. 253 (1904); see Wright 
v. Blakeslee, ror U.S. 174, 179 (1880) ; Note (1929) 64 A. L. R. 26. But for certain 
federal taxes the need for protest has been dispensed with. United States v. Hvoslef, 
237 U. S. 1 (1914); Rand v. United States, 249 U. S. 503 (1919); Hyatt Roller 
Bearing Co. v. United States, 43 F.(2d) 1008 (Ct. Cl. 1930); see Field, The Re- 
covery of Illegal and Unconstitutional Taxes (1932) 45 Harv. L. Rev. 501, 522 
et seq. 

3 44 Stat. 116 (1926), 26 U. S. C. Supp. I § 156 (1928). For former provisions 
see 14 STAT. 152 (1866). See Snyder v. Marks, 109 U. S. 189, 193 (1883): “ The 
remedy of a suit to recover back the tax after it is paid is provided by statute, and 
a suit to restrain its collection is forbidden. The remedy so given is exclusive, and 
no other remedy can be substituted for it.” 

4 See State Railroad Tax Cases, 92 U. S. 575, 613 (1875); United States v. 
Pacific R. R., Fed. Cas. No. 15,983, at 398 (C. C. E. D. Mo. 1877); Kensett v. 
Stivers, 10 Fed. 517, 526 (C. C. S. D. N. Y. 1880) ; Thome v. Lynch, 269 Fed. 995, 
1000 (D. Minn. 1921). 

5 See 67 Conc. REc. 3529 et seg. (1926); 65 Conc. REC. 2684, 3284 (1924); 65 
Conc. Rec. 8109 et seg. (1924) ; Chafee, Modernizing Interpleader (1921) 30 YALE 
L. J. 814, 826. 

6 See H. R. Rep. No. 179, 68th Cong. 1st Sess., at 7: “ The right of appeal after 
payment of the tax is an incomplete remedy, and does little to remove the hardship 
occasioned by an incorrect assessment." The payment of a large additional tax on 
income received several years previous and which may have, since its receipt, been 
either wiped out by subsequent losses, invested in non-liquid assets or spent, some- 
times forces taxpayers into bankruptcy, and often causes great financial hardship 
and sacrifice. These results are not remedied by permitting the taxpayer to sue 
for the recovery of the tax after this payment. He is entitled to an appeal and to 
a determination of his liability for the tax prior to its payment.” 

7 Since rulings made in favor of the taxpayer by the Bureau of Internal Revenue 
were not subject to judicial review, the Bureau uniformly decided all doubtful ques- 
tions upon which a judicial determination was desired in favor of the government. 
See testimony of Edward E. Gore, representing the American Institute of Ac- 
countants, Hearings on Revenue Revision before the Committee on Ways and 
Means of the House of Representatives, 68th Cong. 1st Sess., at 459 et seg. (1924) ; 
statement of Chairman Green, id. at 467; H. R. Rep. No. 179, 68th Cong. 1st 
Sess., at 8: “If the decision on the appeal is in favor of the Government, the tax- 
payer has the right to test the correctness of the decision in the courts, but if the 
decision is in favor of the taxpayer, the action of the bureau is final and the cor- 
tectness of the decision can never be tested in the courts. This condition results in 
the decision of most doubtful points in favor of the Government.” 
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not compensate for the damage occasioned by the collection of the 
illegal tax. Furthermore, it is difficult to see that the government 
derived any benefit from collections which it was later forced to return. 

These objections acquired added strength when income and estate 
taxes became the main sources of federal revenue.? The complexity of 
the laws imposing these taxes made disputes as to liability much more 
common.'® To meet this situation,’* in 1924 a separate tribunal, named 
the Board of Tax Appeals, was created outside the treasury department 
to pass upon the validity of deficiency assessments before payment was 
demanded.*? Although either party could have a later adjudication of 
the question in the courts,’* the decisions of the Board were usually 
accepted.'* The improvement in tax administration brought about by 
this innovation *° led Congress to increase the powers of the Board.'* 
Collection of the assessed tax was made subject to injunction at the 





8 See notes 5 and 6, supra. 

® In 1913, before the adoption of the federal income tax amendment, the total 
receipts of the government from internal revenue amounted to $344,424,453.85. Of 
this amount 46% was realized from the tax on distilled liquor, 18% from the tax 
on fermented liquors, 22% from the tobacco tax, and 10% from corporation excise 
taxes.. See Rep. Com’r Int. Rev. (1913) 1, 152-95. In 1923, the total receipts of 
the government from internal revenue amounted to $2,621,745,227.57. Of this 
amount 64% was realized from the income tax, 5% from the estate tax, 11% from 
the tobacco tax, and 1% from all distilled and fermented liquors. See id. (1923) 
I, 92. 

10 In 1913 there were 9,097 claims for abatement or refund of taxes filed with 
the Commissioner of Internal Revenue. See id. (1913) 18. In 1923 the number had 
increased to 231,303. In the Income Tax Unit alone, 88,769 claims were adjusted 
during the year and 80,901 certificates of overassessment issued, involving $97,487,- 
781.02 refunded and $342,685,430.80 abated and credited. See id. (1923) 4, 23. 

11 The Board of Tax Appeals was created for the express purpose of mitigating 
the hardships to the taxpayer inherent in the former system. See H. R. Rep. No. 179, 
68th Cong. 1st Sess., at 7 et seg. Compare notes 6 and 10, supra. 

12 43 STAT. 297, 308, 336 (1924), 26 U.S. C. §§ 1048-54, 1100-04, 1211-22 (1926). 

18 Decisions of the Board were not final, since an aggrieved party could reopen 
the question in the federal courts. However, in such proceedings the findings of the 
Board were prima facie evidence of the facts stated therein. 43 Srat. 337 (1924), 
26 U.S. C. § 1218 (1926). 

14 See testimony of A. W. Gregg, General Counsel of the Bureau of Internal 
Revenue, Hearings on Revenue Revision before the Committee on Ways and Means 
of the House of Representatives, 69th Cong. 1st Sess., at 730 (1925): “ The decision 
of the Board on these important cases, as a practical matter, is final as to what the 
government is going to collect. Theoretically we can take it to court. As I have 
pointed out, we have only taken to court cases involving very large amounts and 
questions of general principle, when we disagreed with the action of the Board or 
thought it so doubtful that it should be passed upon by the Supreme Court before 
the final decision of the Treasury Department was made.” 

15 See address of Chairman Green of the House Committee on Ways and Means, 
67 Conc. Rec. 524 et seq. (1926) ; testimony of A. W. Gregg, and of G. M. Morris, 
secretary of the special committee of the American Bar Association on taxation, 
Hearings on Revenue Revision before the Committee on Ways and Means of the 
House of Representatives, 69th Cong. 1st Sess., at 727, and at 678 (1925). Mr. 
Morris testified: “ We want this committee to know that this [the Board of Tax 
Appeals] is probably the most popular tribunal that has been created by Congress 
for some time. It functions speedily. It functions definitely and openly. It is 
untrammelled by any question of administrative expediency, and its decisions have 
been uniformly independent, regardless of whether they are for the taxpayer or for 
the Commissioner.” Jd. at 678. 

16 44 Stat. 109, 110 (1926), 26 U. S. C. Supp. I §§ 1224-28 (1928). 
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suit of the taxpayer, pending the decision of the Board.’* Its decisions 
were made final, though either party had the right to a review of the 
record by the Circuit Court of Appeals or the Court of Appeals of the 
District of Columbia, from which the case might be carried to the Su- 
preme Court on certiorari.'* The Board of Tax Appeals has thus become 
a court in everything but name.’® 

But this new system for determining in advance of payment the 
validity of an assessment is applicable only to income and estate 
taxes; *° the statutory procedure for the collection of other federal taxes 
remains unaltered. However, a change in the same direction has been 
accomplished through judicial interpretation. The sweeping language 
of Section 10 of the Revenue Act of 1867 7! that, “ No suit for the 
purpose of restraining the assessment or collection of any tax shall be 
maintained in any court ” would seem to prevent resort to the courts 
prior to the payment of a tax. This effect has been given to the statute 
in many cases.?”. But limitations have been imposed upon its applica- 
tion, and in a number of situations the collection of federal taxes has 
been defeated.2* This result, apparently prohibited by the statute, has 
sometimes been attained by indirection. Thus, a bill by a stockholder 
to enjoin a corporation from voluntarily paying an illegal tax is not 





17 44 StaT. 55, 75 (1926), 26 U. S. C. Supp. I $§ 1048, 1101 (1928); Peerless 
Woolen Mills v. Rose, 28 F.(2d) 661 (C. C. A. 5th, 1928). This amendment made 
such cases a specific exception to the application of 14 Stat. 475 (1867), 26 U.S. C. 
$154 (1926), which prohibited enjoining the assessment or collection of federal 
taxes. Even before the adoption of this amendment, the provisions of the 1924 act 
had been held impliedly to authorize an injunction in this situation. Lafayette 
Worsted Co. v. Page, 6 F.(2d) 399 (D. R. I. 1925). However, it is possible for the 
Commissioner, by imposing a “ jeopardy assessment,” to prevent the issuance of 
such an injunction in cases in which collection will be endangered by delay. In 
this case, the tax will be collected immediately unless the taxpayer files a bond. 
44 STAT. 59, 77 (1926), 26 U. S. C. Supp. I §§ 1051, 1104 (1928) ; Salikoff v. Mc- 
Caughn, 24 F.(2d) 434 (E. D. Pa. 1928). 

18 See note 16, supra. This procedure has been held constitutional. Old Colony 
Trust Co. v. Commissioner of Int, Rev., 279 U. S. 716 (1929). An appeal to the 
Board bars any subsequent suit in the courts except by appeal. James v. United 
States, 38 F.(2d) 140 (Ct. Cl. 1930). 

19 Cf. Blair v. Oesterlein Mach. Co., 275 U.S. 220 (1927); Ryan Car Co. v. 
Commissioner of Int. Rev., 44 F.(2d) 26 (C. C. A. 7th, 1930). But see Old Colony 
Trust Co. v. Commissioner of Int. Rev., 279 U.S. 716, 725 (1929): “ The Board of 
Tax Appeals is not a court. It is an executive or administrative board, upon the 
decision of which the parties are given an opportunity to base a petition for review 
» . courts after the administrative inquiry of the Board has been had and 

ecided.” . 

20 See 43 STAT. 297, 308, 336 (1924), 44 STAT. 55, 75, 106 (1926), 26 U.S. C. 
Supp. I §§ 1048, 1101, 1216 (1928). The jurisdiction of the Board originally ex- 
tended to the excess profits and gift taxes, no longer imposed. 

21 14 Stat. 475 (1867), 26 U. S.C. $154 (1926). 

22 Snyder v. Marks, 109 U.S. 189 (1883); Dodge v. Osborn, 240 U. S. 118 
(1916); Graham v. du Pont, 262 U. S. 234 (1923); Robbins v. Freeland, Fed. 
Cas. No. 11,883 (C. C. E. D. N. Y. 1871); Kensett v. Stivers, 10 Fed. 517 
(C. C.S. D. N. Y. 1880); Straus v. Abrast Realty Co., 200 Fed. 327 (E. D. N. Y. 
1912); Nichols v. Gaston, 281 Fed. 67 (C. C. A. 1st, 1922); McDowell v. Heiner, 
7 F.(2d) 120 (W. D. Pa. 1925), aff'd, 15 F.(2d) rors (C. C. A. 3d, 1926) ; Reinecke 
v. — & Co., 16 F.(2d) 927 (C. C. A. 7th, 1927), certiorari denied, 274 U. S. 
753 (1927). 

23 See Note (1923) 37 Harv. L. Rev. 255; Miller, Restraining the Collection of 
Federal Taxes and Penalties by Injunction (1923) 71 U. or Pa. L. REv. 318. 
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within the prohibition.** Since a suit for a refund can rarely be main- 
tained if the tax is paid without protest, equity will lend its aid to 
prevent a voluntary payment which is in the nature of a breach of 
trust.2° The legality of the tax is one of the issues to be decided in 
such a suit.** While these cases may be reconciled on the theory that 
they restrict “ payment ” rather than “ assessment ” or “ collection,” 
the practical result is to evade the act.** The statute has also been 
held inapplicable where the alleged tax is in fact a penalty or fine.? 
Further exceptions have occasionally been recognized in lower federal 
courts. A receiver has been allowed to maintain a suit to enjoin the 
collection of an illegal tax on property in his custody as an officer of the 
court; *° and a non-taxpayer has been permitted to seek an injunction 
against distraint of his property for a tax assessed against a third 
person.*? 

The outstanding example of the refusal of the courts to give full 
effect to the statute was the case of Hill v. Wallace.** Pressure on the 
Chicago Board of Trade to submit to regulation was exerted by the 
imposition of a prohibitory tax on all transactions on the market. The 
burden of this high tax would have made continuance of business by 
the plaintiffs impossible pending the outcome of a suit for a refund. It 
was apparent that the tax was imposed, not for the purpose of raising 
revenue, but to regulate and control the Board of Trade. The Supreme 





24 Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429 (1895); Brushaber v. 
Union Pac. R. R., 240 U. S. 1 (1916) ; Stanton v. Baltic Mining Co., 240 U. S. 103 
(1916) ; see Hill v. Wallace, 259 U.S. 44, 63 (1922); Acklin v. People’s Sav. Ass’n, 
293 Fed. 392 (N. D. Ohio 1923). But cf. Corbus v. Alaska Treadwell Gold Mining 
Co., 187 U. S. 455 (1903) ; Straus v. Abrast Realty Co., supra note 22. It may be 
contended that such cases do not come within the literal prohibition of the statute 
if the decree operates only against the officers of the corporation. See Note (1923) 
37 Harv. L. REv. 255, 256. 

25 Compare note 2, supra. 

26 The beneficiary of a trust may enjoin the trustee from paying an illegal tax 
voluntarily. Weeks v. Sibley, 269 Fed. 155 (N. D. Tex. 1920); see Reinecke v. 
Peacock, 3 F.(2d) 583, 587 (C. C. A. 7th, 1924), certiorari denied, 268 U. S. 699 
(1925). 27 Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429 (1895). 

28 See Mr. Justice White, dissenting, in Pollock v. Farmers’ Loan & Trust Co., 
157 U. S. 429, 611 (1895): “The decision here is, that this court will allow, on 
the theory of equitable right, a remedy expressly forbidden by the Statutes of the 
United States, though it has denied the existence of such a remedy in the case of 
a tax levied by a State.” 

29 Lipke v. Lederer, 259 U.S. 557 (1922) ; Regal Drug Co. v. Wardell, 260 U. S. 
386 (1922); Violette v. Rasmussen, 264 U. S. 568 (1924); Thome v. Lynch, 269 
Fed. 995 (D. Minn. 1921). These cases involved an alleged “tax ” imposed by the 
Prohibition Act on the manufacture or sale of liquor, which had been made a 
criminal offense by the same Act. Injunctions were granted against the collection 
of this “tax” by distraint on the ground that the “tax” was in fact a penalty 
or fine which could not constitutionally be imposed except by judicial proceedings. 
The distinction between a tax and a penalty is not always clear. Cf. Reinecke v. 
Jennings & Co., supra note 22; see (1922) 35 Harv. L. REv. 347. 

80 Scott v. Western Pac. R. R., 246 Fed. 545 (C. C. A. oth, 1917). 

31 Long v. Rasmussen, 281 Fed. 236 (D. Mont. 1922); cf. Trinacia Real Estate 
Co. v. Clarke, 34 F.(2d) 325 (N. D. N. Y. 1929). But cf. Phillips v. Commissioner 
of Int. Rev., 283 U. S. 589 (1931); Waldron v. Poe, 1 F.(2d) 932 (W. D. Wash. 
1924) ; Staley v. Hopkins, 9 F.(2d) 976 (N. D. Tex. 1925). 

82 259 U. S. 44 (1922). The decision of Hill v. Wallace was foreshadowed by 
Dodge v. Brady, 240 U. S. 122 (1916). 
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Court granted an injunction on the ground that “ exceptional and 
extraordinary ” circumstances of the case made the statute inapplicable. 
Since the purpose of the statute forbidding equitable relief to taxpayers 
is to prevent delay in the collection of revenue,** Hill v. Wallace may be 
explained on the ground that the tax was not a revenue measure and that 
the statute was therefore inapplicable. That the effect of the Hill 
decision would be thus limited was implied by the Court a year later 
in Graham v. Dupont.** But the recent decision of Miller v. Standard 
Nut Margarine Co.*° indicates that there may be other situations in 
which the Court will be unwilling to apply the restriction of the statute. 
The tax involved in the Margarine case was of a prohibitory nature ** 
similar to that of Hil v. Wallace; hence, on its facts, the decision may 
be said to go little beyond that of the latter case. But in-granting the 
injunction, Mr. Justice Butler, speaking for the Court, asserted that the 
statute was merely declaratory of the preéxisting common law.*’ In 
the absence of statute, courts of equity would not enjoin the collection 
of a tax merely on the ground of its illegality,** but if an independent 
basis of equity jurisdiction existed, relief would be granted.*® If the 





83 See note 4, supra. 

34 262 U. S. 234 (1923). Chief Justice Taft explained Hill v. Wallace: “ Under 
these extraordinary and most exceptional circumstances it was held that § 3224 
[see note 21, supra] was not applicable to prevent an injunction against collection 
of such a prohibitory tax imposed for the purpose of regulating the future grain 
business with all the unnecessary and disastrous consequences its enforcement would 
entail if the act was unconstitutional. Hill v. Wallace should, in fact, be classed 
with Lipke v. Lederer [supra note 29] as a penalty in the form of a tax.” 2d. 
at 257. Although the plaintiff was without a remedy at law, the Court denied in- 
junctive relief. But cf. Bailey v. George, 259 U. S. 16 (1922). 

35 284 U.S. 498 (1932), (1932) 32 Cor. L. REv. 743, (1932) 18 A. B. A. J. 321. 
Cf. Higgins Mfg. Co. v. Page, 20 F.(2d) 948 (D. R. I. 1927). 

86 The commissioner had declared the plaintiffs product taxable under the 
Oleomargarine Act, which imposed a prohibitory tax of ten cents a pound upon 
oleomargarine colored to resemble butter. The plaintiff contended that his product 
was not subject to this tax, and that its imposition would destroy his business. See 
Miller v. Standard Nut Margarine Co., 284 U. S. 498, 504 (1932). 

37 Justices Stone and Brandeis dissented in a brief opinion by the former: “ In 
my opinion, R. S. § 3224 [see note 21, supra], which says that ‘No suit for 
the purpose of restraining the assessment or collection of any tax shall be main- 
tained in any court,’ cannot rightly be construed as permitting the present suit, 
whose sole purpose is to enjoin the collection of a tax. Enacted in 1867, this statute, 
for more than sixty years, has been consistently applied as precluding relief, what- 
ever the equities alleged.” Miller v. Standard Nut Margarine Co., 284 U. S. 498, 
511 (1932). 

88 Dows v. Chicago, 11 Wall. 108 (U. S. 1870) ; Hannewinkle v. Georgetown, 
15 Wall. 547 (U. S. 1872); Heywood v. Buffalo, 14 N. Y. 534 (1856); see Cook 
County v. Chicago, B. & Q. R. R., 35 Ill. 460 (1864); 4 Pomeroy, Equiry Juris- 
PRUDENCE (4th ed. 1919) $1779 et seq. 

89 Equity will enjoin the collection of an illegal tax, if the taxpayer has no 
adequate legal remedy or if the collection would lead to a multiplicity of suits or 
throw a cloud on title to realty. See note 38, supra. This rule is well illustrated by 
cases in which federal courts have enjoined the collection of state taxes. Union 
Pac. Ry. v. Cheyenne, 113 U. S. 516 (1885) (injunction granted where collection 
would lead to multiplicity of suits and throw cloud on title); Raymond v. Chicago 
Union Traction Co., 207 U. S. 20 (1907) (injunction granted where collection of 
tax would cause hardship and insolvency) ; Travis v. Yale & Towne Mfg. Co., 252 
U. S. 60 (1920) (injunction granted where collection of tax would lead to multi- 
plicity of suits). 
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implications of the Margarine case are followed and the statute treated 
as merely declaratory, the result may be:a considerable enlargement of 
the field in which an injunction may be obtained against the collection 
of a federal tax. 





THE STRIKE FOR THE CLOSED SHOP: MASSACHUSETTS PRECEDENTS. 
— The American courts, although undoubtedly influenced by the 
complex economic considerations involved in all labor disputes,’ have 
repeatedly emphasized their reliance upon the doctrine of stare decisis 
in deciding the legality of strikes.2 Notwithstanding this attitude, on 
many problems the authorities are divergent; * and on the particular 
question whether a strike for a closed shop * is necessarily illegal be- 
cause of its purpose, they are in square conflict.° In view of the defer- 
ence accorded Massachusetts precedents in the labor field,® a review of 
the several Massachusetts decisions upon this point may serve to clarify 
the situation.’ 





1 See ALBERTSWORTH, CASES ON INDUSTRIAL LAW (1928) xx; FRANKFURTER AND 
GREENE, THE Lasor INJUNCTION (1930) 27; Cook, Privileges of Labor Unions in 
the Struggle for Life (1918) 27 Yate L. J. 779. Compare Lowry, Strikes and the 
Law (1921) 21 Cor. L. Rev. 781. 

2 See FRANKFURTER AND GREENE, Op. cit. supra note 1, at 4, 37 et seq.; WITTE, 
Tue GOVERNMENT IN Lasor Disputes (1932) c. 3; Sayre, Labor and the Courts 
(1930) 39 Yate L. J. 682. In Willcut v. Driscoll, 200 Mass. 110, 85 N. E. 897 
(1908), Judge Loring followed the majority but agreed with the reasoning of the 
dissenting opinion. He considered that the case was governed by Martell v. White, 
185 Mass. 255, 69 N. E. 1085 (1904), and that the doctrine of stare decisis dictated 
his decision, saying, “ It would be hard to measure the disastrous consequences to 
the administration of justice if it were thought that a change in the personnel of 
the Court is to be the occasion of re-arguing what has been decided.” Willcutt v. 
Driscoll, supra, at 139, 85 N. E. at 910; see Martin, Right of Labor Union to Compel 
Members to Aid in Strike by Imposing or Threatening to Impose Penalties (1909) 
21 GREEN BaG 445, 449. 

8 Cf. Martin, Mopern LAw or Lasor UNtons (1910) ; OAKES, ORGANIZED LABOR 
AND INDUSTRIAL CONFLICTS (1927); STrmsoN, HANDBOOK TO THE LasBor Law OF 
THE Unirep States (1907); Carman, The Outlook from the Present Legal Status 
of Employers and Employees in Industrial Disputes (1922) 6 Minn. L. REv. 533; 
Hellerstein, Picketing Legislation and the Courts (1932) 10 N. C. L. Rev. 158; Note 
(1923) 23 Cor. L. REv. 578; (1909) 22 Harv. L. Rev. 458; (1932) 14 LAw AND 
Lazor 8. 

+ The term is used in this Note to include both strikes to force recognition of 
the union as in Cornellier v. Haverhill Shoe Mfrs.’ Ass’n, 221 Mass. 554, 109 N. E. 
643 (1915), and strikes to force the employer to hire only union men as in Folsom 
v. Lewis, 208 Mass. 336, 94 N. E. 316 (1911). 

5 See CoMMON AND ANDREW, PRINCIPLES OF LABOR LEGISLATION (1927) 107} 
Sayre, supra note 2, at 696; Notes (1913) 26 Harv. L. REv. 259; (1928) 42 id. 108, 
III; compare cases cited in notes 27, 28, 31, infra. 

6 See FRANKFURTER AND GREENE, Op. cit. supra note 1, at 5. Compare the num- 
ber of Massachusetts cases in SAyRE, CASES ON LaBor Law (1922). 

7 Only a few jurisdictions have been presented with a sufficient number of cases 
concerning strikes to build up precedents in this field. Since 1920, over 50 per cent 
of all strikes in the United States have occurred in Massachusetts, New York, New 
Jersey, and Pennsylvania. See United States Bureau of Labor Statistics (June, 
1931) 32 Montuiy Lapor Rev. 25. The legality of a strike for a closed shop has 
been passed upon more often in Massachusetts then in any other jurisdiction. See 
Wirte, op. cit. supra note 2, at 23, 26. 
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In Plant v. Woods * the Supreme Judicial Court enjoined threats to 
strike on the ground that the purpose of forcing other workmen into the 
union was unlawful. Six years later in Pickett v. Walsh® the same 
court 1° decided that a strike to secure more work for union men, even 
though it might result in the discharge of non-union workers, was lawful. 
The court succinctly pointed out that it was not rejecting ** its previous 
view, stating, “ All that the labor unions have done is to say, you must 
employ us for all the work or none of it. .. . They have not under- 
taken to forbid the contractors employing pointers as they did in Plant 
v. Woods.” +? Only further elucidation is needed to make the distinction 
palpable. If the employer had accepted the option offered in Pickett v. 
Walsh, he would, of course, have discharged the non-union workers; if 
he had not, he would be free to find others to fill the places of the union 
men. But if the employer had acceded to the demands made in Plant v. 
Woods, he would have been forced to discharge the competing workers; 
and if he had not, he would have been compelled to find others to fill the 
places of the union men. 

In later decisions the court, applying the now accepted criterion that 
purpose determines legality,’* has had no difficulty in distinguishing 
between the justifiable purpose of the strikers in Pickett v. Walsh and 
the unjustified end sought in Plant v. Woods. If the result of giving 
more work to union men is merely consequential to the purpose of driv- 
ing men into the union, the Plant v. Woods situation is presented and 
the strike is unlawful. On the other hand, if the result of driving men 
into the union is merely incidental to the purpose of obtaining more 
work, then the Pickett v. Walsh situation is presented and the strike 





8 176 Mass. 492, 57 N. E. 1011 (1900), (1900) 14 Harv. L. Rev. 219, 234. But 
cf. Commonwealth v. Hunt, 4 Met. 111 (Mass. 1842) which, though decided upon a 
point of pleading, has been widely recognized as indicating an attitude contrary to 
that shown in the Woods case. See, e.g., MARTIN, op. cit. supra note 3, at 46; 
OakEs, op. cit. supra note 3, at 812; Note (1921) 34 Harv. L. Rev. 880, 882. 

9 192 Mass. 572, 78 N. E. 753 (1906), (1907) 20 Harv. L. REv. 243. 

10 Three members of the court, comprising a majority in both instances, par- 
ticipated in the two decisions. With Mr. Justice Holmes, the sole dissenter in the 
Woods case, no longer on the bench the second decision was unanimous. 

11 In view of the force of the arguments in the dissent of Holmes, J., in Plant v. 
Woods, supra note 8, at 504, 57 N. E. at 1015, and the then recent case of National 
Protective Ass’n v. Cummins, 170 N. Y. 315, 63 N. E. 369 (1902), Pickett v. Walsh 
might have suggested that the court had decided to establish in Massachusetts the 
tule of the New York decision and was attempting to destroy Plant v. Woods 
without expressly overruling it. And in Reynolds v. Davis, 198 Mass. 294, 84 N. E. 
457 (1908), the majority avoided calling the strike illegal because it was for a 
closed shop, although the dissent of Chief Justice Knowlton indicates that this 
argument was presented. Jd. at 301, 84 N. E. at 459. The majority, however, 
enjoined the strike upon another ground. But the theory that Pickett v. Walsh 
was an attempt to alter the rule was destroyed by Folsom v. Lewis, supra note 4, 
where the court reaffirmed Plant v. Woods. 

12 See Pickett v. Walsh, supra note 9, at 584, 78 N. E. at 758. 

13 This appears to be the test established in Massachusetts. See FRANKFURTER 
AND GREENE, Op. cit. supra note 1, at 27; Note (1904) 17 Harv. L. Rev. 558; (1923) 
36 id. 890. In DeMinico v. Craig, Loring, J., said, “To make a strike a legal 
strike it is necessary that the strikers should have acted in good faith, in striking 
for a purpose which the court holds to have been a legal purpose for a strike.” 
207 Mass. 593, 598, 94 N. E. 317, 319 (1911). Compare the attitude of the federal 
courts. See FRANKFURTER and GREENE, loc. cit. supra. 
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is lawful.‘* This Massachusetts rule has been summarily expressed — 
“An honest effort to better conditions of employment by laborers is 
lawful.” +5 

It is surprising how rarely such efforts have been made and how in- 
frequently situations to which the unchallenged doctrine of Pickett v. 
Walsh *® could be applied have arisen.‘7 For example, in Smith »v. 
Bowen ‘* the bench, though agreeing with the lower court judge that 
the union wanted the work of the non-union man, perceived that the 
strike was to compel the employment of none but union members and 
therefore reversed a decree for the defendant union. Consistent grant- 
ing of injunctions in similar situations can hardly be attributed to 
conclusive findings by the master, for in Massachusetts the court may 
draw inferences of fact from these findings *° and the final question — 
the purpose of the strike — is one of law.*° 

But while occasions have seldom arisen for the application of Pickett 
v. Walsh, its doctrine is responsible for the Massachusetts rule that an 
agreement for a closed shop is legal.*_ It must be remembered that the 





14 See Pickett v. Walsh, supra note 9, at 585, 78 N. E. at 759; Folsom Engraving 
Co. v. McNeil, 235 Mass. 269, 277, 126 N. E. 479, 480 (1920) ; cf. Hoban v. Demp- 
sey, 217 Mass. 166, 104 N. E. 717 (1914). 

15 Minasian v. Osborne, 210 Mass. 250, 254, 96 N. E. 1036, 1038 (1911). It 
has also been indicated that whatever is good for the public is a justification. See 
Martell v. White, supra note 2, at 260 et seqg., 69 N. E. 1085, 1087; Note (1904) 
17 Harv. L. REv. 558. 

16 The case has been frequently cited with approval. See Snow Iron Works v. 
Chadwick, 227 Mass. 382, 388, 116 N. E. 801, 803 (1917) ; Folsom Engraving Co. v. 
McNeil, supra note 14, at 277, 126 N. E. at 484; Stearns Lumber Co. v. Howlett, 
260 Mass. 45, 61, 157 N. E. 82, 87 (1927); Armstrong Cork and Insulation Co. v. 
Walsh, 177 N. E. 2, 5 (Mavs. 1931). See note 21, infra. 

17 In only one case has_ickett v. Walsh been followed. Minasian v. Osborne, 
supra note 15. However, many situations have been presented which would appear 
strikingly similar to that of Pickett v. Walsh. Cf. Hanson v. Innis, 211 Mass. 301, 
97 N. E. 756 (1912) ; Snow Iron Works v. Chadwick, supra note 16; Fairbanks v. 
McDonald, 219 Mass. 291, 106 N. E. 1000 (1914) ; Smith v. Bowen, 232 Mass. 106, 
121 N. E. 814 (1919); Folsom Engraving Co. v. McNeil, supra note 14; United 
Shoe Mach. Corp. v. Fitzgerald, 237 Mass. 537, 130 N. E. 86 (1921). 

In contrast, strikes for closed shops have been frequently enjoined or damages 
assessed on the authority of Plant v. Woods. Folsom v. Lewis, supra note 4; Snow 
Iron Works v. Chadwick, supra note 16; Smith v. Bowen, supra; Folsom Engraving 
Co. v. McNeil, supra note 14; United Shoe Mach. Corp. v. Fitzgerald, supra; cf. 
Berry v. Donovan, 188 Mass. 353, 74 N. E. 603 (1905). But see note 21, infra. 

18 Supra note 17. In this case the employer had operated for some time under 
an agreement with the union which did not call for a closed shop. The em- 
ployer hired a non-union worker and the union protested, pointing out that mem- 
bers of the union were unemployed. Upon the employer’s refusal to discharge this 
man the union called a strike. As soon as the man was discharged, the members 
of the union at once returned to work, making no further demands. 

19 See United Shoe Mach. Corp. v. Fitzgerald, supra note 17, at 543, 130 N. E. 
at 88; Caines v. Sawyer, 248 Mass. 368, 372, 143 N. E. 326, 327 (1924); Stearns 
Lumber Co. v. Howlett, supra note 16, at 59, 157 N. E. at 86. 

20 DeMinico v. Craig, supra note 13; Cornellier v. Haverhill Shoe Mfrs.’ Ass’n, 
supra note 4; Haverhill Strand Theatre v. Gillen, 229 Mass. 413, 118 N. E. 671 
(1918). Contra: White Mt. Freezer Co. v. Murphy, 78 N. H. 398, ror Atl. 357 
(1917) ; see FRANKFURTER AND GREENE, Of. cit. supra note 1, at 27. 

21 In Hoban v. Dempsey, supra note 14, the court decided that since a strike 
to get all of the work of an employer was legal, an agreement of the same nature 
would be legal. Relying on this decision but not distinguishing between agreements 
for a closed shop and agreements to get more work, the court later held agreements 
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strike in Plant v. Woods was enjoined because its purpose was illegal.?* 
However, if an agreement for a closed shop is lawful, it might follow 
that a strike for a closed shop is not unlawful because of its purpose.** 
This contention may find some slight support in the decision in Walton 
Lunch Co. v. Kearney ** that the failure of an employer to keep an 
engagement to discuss a closed shop agreement justifies a strike. Never- 
theless, had the employer discussed the situation with the union, a strike 
for a closed shop would still be illegal because of its purpose.”® 
Notwithstanding the clear expression of the Massachusetts rule in 
Plant v. Woods and subsequent decisions ** in which strikes for closed 
shops have been enjoined, Massachusetts has been cited as a jurisdic- 
tion where such strikes are legal.2* Indeed, a New York decision,”* 
subsequent to Plant v. Woods, and relying upon Massachusetts prece- 
dents,”® is responsible for the widespread rule to this effect. In other 
jurisdictions, however, Plant v. Woods has been recognized as the lead- 
ing authority for the proposition that a strike for a closed shop is 
illegal.*° But, in enjoining picketing after an employer had refused to 





™ 


for closed shops legal. Shinsky v. O’Neil, 232 Mass. 99, 121 N. E. 790 (1919) ; 
Ryan v. Hayes, 243 Mass. 168, 137 N. E. 344 (1922); see Smith v. Bowen, supra 
note 17, at 110, 121 N. E. at 816; Stearns Lumber Co. v. Howlett, supra note 16, 
at 61, 157 N. E. at 87. And the court has protected such agreements. Henry v. 
Century Shoe Co., unreported (Mass. Super. Ct.), see (1929) 12 LAW AND LABOR 7. 
The early case of Berry v. Donovan, supra note 17, which held such an agreement 
illegal has, however, never been overruled. See (1923) 36 Harv. L. Rev. 890. But 
Curren v. Galen, 152 N. Y. 33, 46 N. E. 297 (1897) and Jacobs v. Cohen, 99 App. 
Div. 481, 90 N. Y. Supp. 854 (1904) on which Berry v. Donovan relied have been 
respectively qualified and reversed. See Polk, Are Agreements Which Provide for 
Employment of Union Labor Exclusively, Invalid as Contrary to Public Policy? 
(1912) 74 Cent. L. J. 67, 69. ie 

22 See notes 8, 13, supra. 

23 See (1923) 36 Harv. L. REv. 890. — 

24 236 Mass. 310, 128 N. E. 429 (1920); see (1920) 2 LAW AND LABOR 251. 

25 United Shoe Mach. Corp. v. Fitzgerald, supra note 17. Yet the facts of this 
case differ from those of Walton Lunch Co. v. Kearney, supra note 24, only in that 
the employer refused to meet and argue with the union.in the latter case, while in 
the Fitzgerald case the employer did meet the union before he refused to yield. 
But if the union is entitled to an opportunity to discuss a proposed agreement, it is 
difficult to understand the decree in Plant v. Gould, unreported (Mass. Super. Ct.), 
see (1920) 2 Law AND Labor 276, which not only enjoined any strike but also 
enjoined the union from trying to make an agreement with the employer. 

26 See cases cited in note 17, supra. 

27 See Cohn & Roth Elec. Co. v. Bricklayers’, Masons’ & Plasterers’ Local 
Union No. 1, 92 Conn. 161, 166, tor Atl. 659, 660 (1917); Grant Const. Co. v. 
St. Paul Bldg. Trades Council, 136 Minn. 167, 172, 161 N. W. 520, 522 (1917). 

28 National Protective Ass’n v. Cummins, supra note 11. This case has become 
the leading authority for the widely accepted proposition that a strike for a closed 
shop is legal. See Martin, op. cit. supra note 3, at 46; OAKEs, op. cit. supra note 3, 
at rae FRANKFURTER AND GREENE, OP. cit. supra note 1, at 25; Sayre, supra note 2, 
at 696. 

*° The authorities chiefly relied on were Commonwealth v. Hunt, supra note 8, 
and Bowen v. Matheson, 14 Allen 499 (Mass. 1867), even though the Woods case, 
two years prior to the Cummins decision, had apparently enunciated a different rule 
in Massachusetts. 

8° This proposition, known as the Massachusetts rule, has been followed in 
Pennsylvania, New Jersey, Oregon, and Texas. Erdman v. Mitchell, 207 Pa. 79, 
56 Atl. 327 (1903) ; Bausbach v. Reiff, 244 Pa. 559, gt Atl. 224 (1914); Ruddy v. 
United Ass’n of Plumbers of United States, 79 N. J. L. 467, 75 Atl. 742 (1910); 


“ 
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discuss a closed shop agreement, at least one of these jurisdictions ** did 
not perceive the logical limitation which was placed on this rule in the 
Kearney case.** And apparently even the oft-reiterated distinction be- 
tween Plant v. Woods and Pickett v. Walsh has been discerned by but 
one court ** outside of Massachusetts, and by that court rejected.*+ 





INCONSISTENT VERDICTS IN CiviL TrrALs.— Inconsistency in the 
jury verdict is often revealed by incompatible treatment of joint parties.’ 
The propensity of juries, in suits brought as single actions ? against 
master and servant for the tort of the latter, to absolve the servant and 





Heitkemper v. Central Labor Council, 99 Ore. 1, 192 Pac. 765 (1920); Webb. v. 
Cooks’, Waiters’ & Waitresses’ Union, 205 S. W. 465 (Tex. Civ. App. 1918). But 
cf. Underwood v. Texas & Pac. R. R., 178 S. W. 38 (Tex. Civ. App. 1915). See 
(1920) 2 Law AND LABOR 236, 237; id. at 262, 263; WitTTE, op. cit. supra note 2, 
at 26. 

31 The New Jersey court also appears to have ignored other Massachusetts cases 
cited in note 21, supra, in reasoning from decisions enjoining strikes for closed shops 
that agreements for the same purpose would likewise be illegal. See Lehigh Struc- 
tural Steel Co. v. Atlantic Smelting and Ref. Works, 92 N. J. Eq. 131, 137, 111 Atl. 
376, 378 (1920); Baldwin Lumber Co. v. Local No. 560, 91 N. J. Eq. 240, 248, 
tog Atl. 147, 150 (1920). Unless the factual difference between strikes to unionize 
small and large areas is stressed, Massachusetts cases are no authority for this 
proposition. But cf. Shinsky v. Tracey, 226 Mass. 21, 114 N. E. 957 (1917). 

32 In Heitkemper v. Central Labor Council, supra note 30, the Oregon court 
relied on Massachusetts authority to hold that picketing after an employer had 
refused to discuss a closed shop agreement was illegal because the purpose of the 
strike was unlawful, while in the same year the Supreme Judicial Court held such 
a strike legal because its purpose was lawful. Kearney v. Walton Lunch Co., 
supra note 24. 

83 See Kemp v. Division No. 241, 255 Ill. 213, 99 N. E. 389 (1912). 

384 The majority of the court refused to follow the Massachusetts distinction. 
In a concurring opinion Carter, J., said, “To hold that a labor organization has a 
right to strike because the members want the work other people are doing and 
cannot be enjoined for so striking, does not seem to differ very materially in prin- 
ciple from holding that a labor organization can strike because certain fellow 
laborers will not join the union. The result of the latter strike, if successful, will 
be to give the work of the non-union men to the union men. It would appear also 
to be drawing a very fine distinction to hold that the primary object of a strike 
in such a case, as shown in Minasian v. Osborne . . . , was to aid the members of 
the labor union, while in the case now under consideration the primary object was 
not to help the members.” See id. at 249, 99 N. E. at 403. 


1 The problem arises in criminal as well as in civil cases. Cf. Dunn v. United 
States, 284 U.S. 390 (1932), (1932) 45 Harv. L. Rev. 931; Borum v. United States, 
52 Sup. Ct. 205 (1932); Pankratz Lumber Co. v. United States, 50 F.(2d) 174 
(C. C. A. oth, 1931) ; People v. Puppilo, too Cal. App. 559, 280 Pac. 545 (1929), 
(1930) 43 Harv. L. Rev. 657; People v. Wyherk, 347 Ill. 28, 178 N. E. 890 (1931), 
(1932) 45 Harv. L. Rev. 930. This Note is confined to a discussion of civil litigation. 

2 At common law there were many restrictions on the joinder of master and serv- 
ant in one action. Cf. Warax v. Cincinnati N. O. & T. P. Ry., 72 Fed. 637 (C.C. A. 
6th, 1896); Louisville & N. R. R. v. Abernathy, 197 Ala. 512, 73 So. 103 (1916); 
Parsons v. Winchell, 5 Cush. 592 (Mass. 1850); Hewitt v. Swift, 3 Allen 420 (Mass. 
1862) ; Moreton v. Hardern, 6 Dowl. & R. 275 (1825). Today, in the vast majority 
of jurisdictions, joinder of master and servant is freely allowed. Occasionally, stat- 
utes allow the master the right to compel the joinder of the servant in order to settle 
all litigation in one action. N. Y. C. P. A. (1920) § 193, as amended by N. Y. Laws 
1923, c. 250; cf. Fedden v. Brooklyn E. D. Term., 204 App. Div. 741, 199 N. Y. Supp. 
9 (1923); Kansas City v. Mullins, 200 Mo. App. 639, 209 S. W. 558 (1919). The 
plaintiff may join a resident servant as a party defendant in order to prevent removal 





NOTES 1231 


hold the master responsible * makes the problem particularly important 
in master-servant situations. Even an express charge that the liability 
of the employer depends entirely upon a finding of fault on the part of 
the employee has not prevented an inconsistent return by the jury.* 
That this question has not received uniform treatment by the appellate 
courts is indicative of the difficulty presented. 

When both the master and the plaintiff appeal the problem is made 
comparatively simple. In the absence of special interrogatories to 
the jury, the upper court will ordinarily be unable either to discover the 
reason for the jury’s error or to determine which of the parties has been 
prejudiced. No basis being available to resolve the controversy on 
appeal, the trial process must be resorted to again, and, customarily, a 
new trial is granted to all parties concerned.® Failure of the plaintiff to 
appeal,’ however, alters the situation materially. Since the judgment 





of the cause to the federal court. See, e.g., Durst v. Southern Ry., 130 S. C. 165, 175, 
125 S. E. 651, 654 (1924): “ The court cannot shut its eyes to the common practice 
and purpose of joining a perhaps impecunious servant as a party defendant with the 
master. It is a perfectly legitimate practice, and although we may know to a moral 
certainty that the purpose is to prevent a removal to the federal court, it has been 
decided that the plaintiff’s purpose in doing a lawful act could not be inquired into 
or affect his right to choose his tribunal.” 

3 Such a verdict is not necessarily inconsistent. In some states statutory pre- 
sumptions arise against railroads in the event of an accident. See, e.g., ARK. Dic. 
Strat. (Crawford & Moses, 1921) § 8568; Ga. Cope Ann. (Michie, 1926) § 2780. 
And occasionally there are statutory restrictions on the effect of contributory negli- 
gence in an action by an employee against a corporation. See, e.g., ARK. Dic. Stat. 
(Crawford & Moses, 1921) § 7145. Under such a statute the verdicts will not neces- 
sarily be inconsistent. Cf. Davis v. Hareford, 156 Ark. 67, 245 S. W. 833 (1922); 
Kansas City So. Ry. v. Cockrell, 169 Ark. 698, 277 S. W. 7 (1925); Mississippi R. 
Fuel Corp. v. Senn, 43 S. W.(2d) 255 (Ark. 1931). However, in Southern Ry. v. 
Harbin, 135 Ga. 122, 68 S. E. 1103 (1910), a divided Georgia court held that the 
verdicts were inconsistent. 

4 Pangburn v. Buick Motor Co., 211 N. Y. 228, 105 N. E. 423 (1914); cf. 
Benson v. Southern Pac. R. R., 177 Cal. 777, 171 Pac. 948 (1918) ; Henderson v. 
Abbots Alderney Dairies, Inc., 7 N. J. Misc. 454, 146 Atl. 47 (1928). 

5 Special questions to the jury may reveal where the error lies. Van Gundy v. 
Packard Motor Car Co., 114 Kan. 366, 219 Pac. 503 (1923). 

6 Bradley v. Rosenthal, 154 Cal. 420, 97 Pac. 875 (1908); Lowney v. Butte 
Elec. Ry., 61 Mont. 497, 204 Pac. 485 (1921), 61 Mont. 506, 204 Pac. 487 (1922); 
Pangburn v. Buick Motor Co., supra note 4; Agoado v. Cohen, 234 App. Div. 37, 
254 N. Y. Supp. 134 (1931), (1932) 45 Harv. L. Rev. 939; Chicago, R. I. & P. Ry. 
v. Austin, 63 Okla. 169, 163 Pac. 517 (1916); cf. Tiedje v. Haney, 239 N. W. 611 
(Minn. 1931); Zitnik v. Union Pac. R. R., 91 Neb. 679, 136 N. W. 995 (1912); 
see Doremus v. Root, 23 Wash. 710, 721, 63 Pac. 572, 576 (1901). But cf. Weil v. 
Hagen, 166 Ky. 750, 752, 179 S. W. 835, 836 (1915). Compare also the cases cited 
in note 18, infra. Upon the appeal of both plaintiff and master, the Idaho court 
ignored the palpable inconsistency and, considering each verdict alone, found suffi- 
cient evidence to deny both motions for a new trial. Strickfaden v. Greencreek 
Highway Dist., 42 Idaho 738, 248 Pac. 456 (1926) ; cf. Wade v. Campbell, 211 Mo. 
App. 274, 280, 243 S. W. 248, 250 (1922). 

7 Larson v. Hines, 220 Ill. App. 594 (1921); Indiana Nitroglycerine & Torpedo 
Co. v. Lippencott Glass Co., 165 Ind. 361, 75 N. E. 649 (1905); McGinnis v. 
Chicago, R. I. & P. Ry., 200 Mo. 347, 98 S. W. 590 (1906) ; Vaniewsky v. Demarest 
Bros. Co., 106 N. J. L. 34, 148 Atl. 17 (1929), aff'd, 154 Atl. 623 (1931) ; Sparks v. 
Atlantic Coast Line R. R., 104 S. C. 266, 88 S. E. 739 (1916); see Lowney v. Butte 
Elec. Ry., supra note 6, at 501, 204 Pac. at 485. Where the servant is merely joined 
for procedural purposes, the frequent failure of the plaintiff to appeal may readily be 
understood. Compare note 2, supra. 
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exonerating the servant is necessarily final,® the question becomes acute 
whether this final judgment for the servant, though possibly erroneous, 
automatically bars recovery against the master. Generally, if the servant 
alone is sued and judgment is obtained in his favor, the decision will be 
res judicata in an action against the master.®° Giving the master the 
benefit of the servant’s judgment is deemed necessary to protect the 
servant who has once successfully defended a suit from the possibility 
of being responsible over to his master.’® The applicability of this 
argument to the situation where inconsistent verdicts have been re- 
turned is often presumed; *' irrespective of whether the error was in the 
verdict for the servant or in the one against the master, some courts, 
assuming the immunity of the servant from further suit, feel con- 
strained '* to hold that the master must be released.** They contend 





8 In Oklahoma, however, no appeal by the master will be considered unless he 
joins the servant as one of the appellees. This enables the appellate court to retain 
jurisdiction over all the parties concerned, and avoids the difficulty usually occa- 
sioned by an appeal of the master alone. Chickasha Light, Heat, & Power Co. v. 
Bezdicheck, 33 Okla. 688, 126 Pac. 821 (1912); Chicago, R. I. & P. Ry. v. Austin; 
cf. Bradley v. Rosenthal, both supra note 6; Sapulpa v. Young, 296 Pac. 418 (Okla. 
1931). 

" ® Featherson v. Newburgh & C. Turnpike Co., 71 Hun 109, 24 N. Y. Supp. 603 
(1893); cf. Anderson v. Fleming, 160 Ind. 597, 67 N. E. 443 (1903); Muntz v. 
Algiers & G. St. Ry., 116 La. 236, 40 So. 688 (1906) ; Brown v. Wabash Ry., 222 Mo. 
App. 518, 281 S. W. 64 (1926); Brobston v. Borough of Darby, 290 Pa. 331, 138 
Atl. 849 (1927); Hill v. Bain, 15 R. I. 75, 23 Atl. 44 (1885); Jenkins v. Atlantic 
Coast Line R. R., 89 S. C. 408, 71 S. E. toro (1911). But cf. State Bank v. 
Robinson, 13 Ark. 214 (1853). However, a judgment against the servant will not 
be res judicata in a subsequent action against the master, who has had no oppor- 
tunity to defend. Cf. Toogood v. Scott, 2 Har. & McH. 26 (Md. 1782); Miano 
v. Empire State Surety Co., 153 App. Div. 423, 138 N. Y. Supp. 475 (1912); Smith 
v. Fischer Baking Co., 105 N. J. L. 567, 147 Atl. 455 (1929). With these cases 
compare Syczyk v. Szczerbaniewicz, 233 App. Div. 342, 252 N. Y. Supp. 780 (1931); 
see Note (1926) 35 Yate L. J. 607. New Hampshire has apparently adopted a 
theory of election which will prevent the plaintiff suing the master so long as he 
has an uncollected but seemingly collectable judgment against the servant. See 
McNamara v. Chapman, 81 N. H. 169, 174, 123 Atl. 229, 231 (1923). 

10 Tf the servant has successfully defended the suit, the plaintiff has already had 
all the opportunity the law would have given him, had his adversary not been a 
servant, to adjudicate the issue of negligence. 

11 See, e.g., Indiana Nitroglycerine & Torpedo Co. v. Lippencott Glass Co., supra 
note 7, at 365, 75 N. E. at 650; Sparks v. Atlantic Coast Line R. R., 109 S. C. 145, 
148, 95 S. E. 344, 345 (1918). 

12 The harshness of the result attained by following this doctrine has led a 
number of these courts to extreme lengths in order to grant some relief to the 
plaintiff. Sparks v. Atlantic Coast Line R. R., 104 S. C. 266, 88 S. E. 739 (1916), 
on second appeal, 109 S. C. 145, 95 S. E. 344 (1918) illustrates this tendency. In 
the original complaint there had been an allegation of independent negligence which 
the evidence apparently had not sustained. A verdict was returned for the servant 
and against the master, on the sole ground of respondeat superior. At the new 
trial the plaintiff was allowed to introduce evidence to sustain the count of inde- 
pendent negligence, but was not permitted to prove the negligence on the part of 
the servant. In Southern Ry. v. Lockridge, 222 Ala. 15, 130 So. 557 (1930), the 
court went so far as to suggest to a plaintiff who had not appealed a judgment 
against the railroad and in favor of the engineer, that he should refashion his com- 
plaint and allege negligence on the part of the fireman instead. 

18 Southern Ry. v. Lockridge, supra note 12; Fimple v. Southern Pac. Co., 
38 Cal. App. 727, 177 Pac. 871 (1918) ; Salmon v. Southern Ry., 137 Ga. 636, 73 
S. E. 1062 (1912); Indiana Nitroglycerine & Torpedo Co. v. Lippencott Glass Co., 
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that the master, if held, would have no right to indemnity,’* and hence 
should not be liable to the plaintiff. But the mere fact that a servant 
may not be subjected to liability directly presents little argument that 
he should not be accountable indirectly.*° Moreover, by relieving the 
master from all responsibility the plaintiff is penalized for his failure 
to appeal. It may be questioned whether adequate protection for the 
servant’s rights requires this result.*® 

In a few jurisdictions, the difference between an inconsistent verdict 
in a single suit against master and servant jointly, and incongruous in- 
dependent verdicts in separate actions has apparently been perceived. 
Following Jilinois Cent. R. R. v. Murphy’s Adm’r,'" they have held that 





supra note 7; Hall v. Miller, 235 N. W. 298 (Iowa 1931); McGinnis v. Chicago, 
R. I. & P. Ry.; Vaniewsky v. Demarest Bros. Co., both supra note 7; Durst v. 
Southern Ry., supra note 2; Doremus v. Root, supra note 6; see Lowrey v. Butte 
Elec. Ry., supra note 6, at 505, 204 Pac. at 487. 

14 Although the right to indemnity may frequently be worthless, as a practical 
matter, the courts will seldom hold the master without granting him indemnifica- 
tion. Where the master is held in this manner, it is usually the result of legisla- 
tion. Compare note 3, supra. In South Carolina a situation has been created which, 
seemingly, can not lead to any other result than to deprive the master of his right 
of indemnity. Punitive damages may there be assessed against a corporation for 
the wilful tort of its servant. Rucker v. Smoke, 37 S. C. 377, 16 S. E. 40 (1892); 
see Note (1931) 45 Harv. L. Rev. 342, 347, n.28. And separate verdicts as to each 
of several joint defendants are ordinarily permissible. In Johnson v. Atlantic 
Coast Line R. R., 142 S. C. 125, 140 S. E. 443 (1927), the court overruled Jenkins 
v. Southern Ry., 130 S. C. 180, 125 S. E. 912 (1924), and held that although the rail- 
road was not independently liable, separate verdicts could be returned in a trial of 
the railroad and its servant jointly, assessing greater punitive damages against the 
railroad than against the servant. The result of the decision, as pointed out by 
Cothran, J., dissenting, at 173, 140 S. E. at 459, is to deprive the railroad of in- 
demnification to the extent of the punitive damages. 

15 In several instances a servant, though not directly liable, may be indirectly 
liable to a plaintiff. Where a judgment against a master is not collected until after 
the Statute of Limitations has run against the servant, the servant may nevertheless 
be responsible to the master. Cf. Gaffner v. Johnson, 39 Wash. 437, 81 Pac. 859 
(1905). In some jurisdictions, though a wife can not sue her husband, she may sue 
her husband’s employer for the torts of the husband. Webster v. Snyder, 138 So. 
755 (Fla. 1932); Schubert v. Schubert Wagon Co., 249 N. Y. 253, 164 N. E. 42 
(1928); Poulin v. Graham, 102 Vt. 307, 147 Atl. 698 (1929); see Note (1928) 23 
Itt. L. Rev. 174. Contra: Maine v. Maine & Sons Co., 198 Iowa 1278, 201 N. W. 
20 (1924); Riser v. Riser, 240 Mich. 402, 215 N. W. 290 (1927); Emerson v. 
Western Seed & Irrigation Co., 116 Neb. 180, 216 N. W. 297 (1927). Decisions per- 
mitting such a suit imply the existence of the right of the employer to indemnity. 

16 Unlike a final judgment for the servant in a separate suit, in this situation it 
is apparent that the only reason that the verdict for the servant is not overthrown 
is because the plaintiff did not press an appeal. The servant can not complain of 
undue hardship if the court regards not only the judgment but the circumstances 
under which it was obtained. The situation is much like that in which the plaintiff 
has voluntarily given the servant a covenant not to sue. Accordingly, some courts 
have held the servant indirectly responsible for the recovery sustained against the 
master. See Broadway Coal Mining Co. v. Robinson, 150 Ky. 707, 717, 719, 150 
S. W. 1000, roos (1912); cf. Owensboro v. Westinghouse, Church, Kerr & Co., 165 
Fed. 385 (C. C. A. 6th, 1908) ; Pullman Co. v. Cincinnati N. O. & T. P. R. R., 147 
Ky. 498, 144 S. W. 385 (1912); Knippenberg v. Lord & Taylor, 193 App. Div. 753, 
757, 184 N. Y. Supp. 785, 788 (1920). 

17 323 Ky. 787, 97 S. W. 729 (1906). The Murphy case has been questioned in 
Kentucky, although the court felt obliged to follow it. See Case Threshing Machine 
Co. v. Haynes, 178 Ky. 644, 647, 199 S. W. 786, 787 (1918). 
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a master can not complain solely because the servant was exonerated at 
the same trial.‘* If the evidence is sufficient to support the verdict 
against the master, his appeal will be denied.'® The result, however, 
rests upon the supposition that the error of the jury lay in releasing the 
servant. For the verdict to be sustainable against the master, there 
must be culpability upon the part of the servant, a premise wholly 
incompatible with a verdict in his behalf. Although one finding or the 
other is clearly based on error, seldom will the location of the mistake 
be apparent.*° A variety of reasons may explain the verdict — an ef- 
fort to distribute the loss on those best able to bear it,”! a realization 
that the joinder of the servant may be a mere procedural device,” an 
effort on the part of the jury to apportion or delimit damages,”* or 
simply prejudice or mistake.** Many jurisdictions have accordingly 
refused to assume the correctness either of the verdict favoring the 
servant or of the one adverse to the master.” Here it would seem prac- 
tical to grant the master a new trial,?° a complete new trial being impos- 
sible in the absence of an appeal by the plaintiff. 

Where the jury has imposed liability upon the master, but has re- 
frained from returning a verdict either for or against the servant, the 
decisions are in greater discord. Under such circumstances, a few 
courts have found it possible to deny relief to the master,?” even in 
jurisdictions where the master would have been released or a new trial 
granted had a verdict been returned for the servant. The silence of the 





18 Strickfaden v. Greencreek Highway Dist.; Weil v. Hagen, both supra note 6; 
Broadway Coal Mining Co. v. Robinson, supra note 16; St. Louis & S. F. R. R. v. 
Sanderson, 99 Miss. 148, 54 So. 885 (1911); Texas & P. Ry. v. Huber, 95 S. W. 
568 (Tex. 1906) ; Hise v. North Bend, 6 Pac.(2d) 30 (Ore. 1931); cf. Gulf C.& S. F. 
Ry. v. James, 73 Tex. 12, 10 S. W. 744 (1889). Montana and South Carolina 
formerly supported this view. Melzner v. Raven Copper Co., 47 Mont. 351, 132 
Pac. 552 (1913) semble; De Sandro v. Missoula Light & Water Co., 48 Mont. 226, 
136 Pac. 711 (1913); Gardner v. Southern Ry., 65 S. C. 341, 43 S. E. 816 (1903). 
Later decisions have deserted this view in these jurisdictions. Lowney v. Butte 
Elec. Ry., supra note 6; Sparks v. Atlantic Coast Line R. R., supra note 12. 

19 See the cases cited in note 18, supra. 

20 The error may possibly be apparent. The trial court may perceive that the 
jury has misunderstood the law applicable to one of the parties, and may ac- 
cordingly grant a new trial. Cf. Ramer v. Hughes, 131 S. C. 490, 127 S. E. 565 
(1925). This will be particularly evident where special questions have been put 
to the jury. Compare note 5, supra. 

21 Cf., e.g., Lake Erie & W. R. R. v. Halleck, 78 Ind. App. 495, 136 N. E. 39 
(1922) ; Johnson v. Atlantic Coast Line R. R., supra note 14. 

22 Cf., e.g., Durst v. Southern Ry., 130 S. C. 165, 125 S. E. 651 (1924) semble, 
on later appeal, 161 S. C. 498, 159 S. E. 844 (1931). 

23 Cf., e.g., Swiencicki v. Wieczerzak, 6 N. J. Misc. 145, 140 Atl. 248 (1928) 
semble; Maddock v. McNiven, 139 Wash. 412, 247 Pac. 467 (1926) semble. . 

24 Cf., e.g., Dunshee v. Standard Oil Co., 165 Iowa 625, 146 N. W. 830 (1914) 
semble; Ehrlich v. Stiefel, 94 Pa. Super. 406 (1928) semble. 

25 Chicago, R. I. & P. Ry. v. Austin, supra note 6; cf. Lanning v. Trenton & 
Mercer County Traction Corp., 3 N. J. Misc. 1006, 130 Atl. 444 (1925); Henderson 
v. Abbots Alderney Dairies, Inc., supra note 4. Compare also the cases cited in 
note 6, supra. 

26 Cf. Owensboro v. Westinghouse, Church, Kerr & Co.; Knippenberg v. Lord & 
Taylor, both supra note 16. 

27 Whitesell v. Joplin & Pitt. Ry., 115 Kan. 53, 222 Pac. 133 (1924); Melzner 
v. Raven Copper Co., supra note 18; Sharabba v. McGuire, 7 N. J. Misc. 128, 144 
Atl. 327 (1929). 
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jury is considered equivalent to a mistrial as to the servant,”* and there- 
fore it is argued the verdicts are not inconsistent. But it is difficult to 
see why the inherent ambiguity of the verdict should not entitle the 
master to at least a new trial. The silence of the jury may be fully as 
indicative of error as a positive inconsistency.?® On the other hand, this 
interpretation may provide a valid technique for permitting a new trial 
in a jurisdiction where an inconsistency in the verdict will release the 
master.*° 

No single theory seems to underly the cases. The doctrine of Jilinois 
Cent. R. R. v. Murphy’s Adm’r may perhaps be justified on the hypothe- 
sis that an exercise of discretion by the trial court in refusing a new 
trial should not be disturbed.*: Practical considerations, moreover, may 
render it not unwise to permit such a discretion in cases where there is 
ample evidence to support a proper verdict against the master. The 
effect of a new trial may be merely to prolong the litigation in cases 
where the ultimate result is apparent to the appellate court.*? Recogni- 
tion of the desirability of curtailing this needless litigation has led a 





28 See, e.g., Whitesell v. Joplin & Pitt. Ry., supra note 27, at 54, 222 Pac. at 134; 
Dunbaden v. Castles Ice Cream Co., 103 N. J. L. 427, 430, 135 Atl. 886, 887 (1927). 
California has suggested a valid reason for allowing the verdict to stand against the 
master. In Benson v. Southern Pac. R. R., supra note 4, the court indicated that 
under the California procedure the master could, by seasonable objection at the trial, 
have the jury sent back and directed to return a positive finding. Unless this is done 
he is deemed to have waived his right to protest and can not complain on appeal. 
But cf. Whitesell v. Joplin & Pitt. Ry., supra note 27; Melzner v. Raven Copper 
Co., supra note 18. 

But a majority of the courts hold that silence of the jury as to the servant is 
equivalent to a verdict in his favor. Begin v. Liederbach Bus Co., 167 Minn. 84, 
208 N. W. 546 (1926) ; St. Louis & S. F. R. R. v. Sanderson, supra note 17; Lewis v. 
Union Pac. Ry., 118 Neb. 705, 226 N. W. 319 (1929); Manley Bros. v. Boston & 
Me. R. R., 90 Vt. 218, 97 Atl. 674 (1916). 

29 Dibell, J., concurring, in Begin v. Liederbach Bus Co., supra note 28, at 89, 
208 N. W. at 548, pointed this out clearly: “I am not willing to hold that the 
verdict was for Bergeron [the servant]. I am willing to hold that it is so doubtful 
a character that important right of litigants should not be determined by it, either 
those of a plaintiff or of a defendant.” The New Jersey decisions take a peculiar 
position. If a father sues as guardian for his son for injuries to the Jatter, and in 
the same trial sues on his own account for loss of services, a new trial will be 
awarded in the event of a verdict in favor of one, but silent as to the other. Ryan 
v. Jones, 5 N. J. Misc. 1006, 139 Atl. 430 (1927). ‘“ This action on the part of 
the jury plainly indicates that its members entirely failed to appreciate the duty 
that they were called on to perform.” Jd. at 1006, 139 Atl. at 430. Yet when the 
identical situation has arisen in the master-servant case, the New Jersey courts have 
persistently refused to allow a new trial. Dunbaden v. Castles Ice Cream Co., supra 
note 28; Sharabba v. McGuire, supra note 27. 

30 See Doremus v. Root, supra note 6, at 721, 63 Pac. at 576; compare note 12, 

supra. 
_ %1 The trial judge is certainly in the best position to ascertain the nature of the 
jury’s error. Where his discretion has been exercised, non-interference by the 
appellate court may be desirable. Cf. Tutton v. Olsen & Ebann, 251 Mich. 642, 
232 N. W. 399 (1930); Tiedje v. Haney, supra note 6; Ramer v. Hughes, supra! 
note 20; Ehrlich v. Stiefel, supra note 24. 

82 An extreme case appeared in South Carolina. In Durst v. Southern Ry., 
supra note 22, the sole effect of remanding the case for a new trial was to prolong 
the litigation for seven years, without change in the ultimate result. The court 
finally grasped at slight evidence of independent negligence of the railroad to prevent 
another new trial. 
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few courts to seize upon slight evidence of independent negligence to 
sustain a verdict against the master.** But ordinarily, the impossibility 
of determining the true rationale of the jury’s decision may indicate that 
the award of a new trial would generally prove the most satisfactory 
solution. 





THE WIDENING SCOPE oF PROTECTION oF STATUTORY CONSTRUC- 
TION Bonps. — Mechanics’ lien acts have given but little protection 
to laborers and materialmen on public construction projects. To obvi- 
ate the inequality of this situation supplementary legislation * has been 
very widely enacted.* These statutes provide, in substance, that anyone 
contracting to do public work must execute a bond conditioned on the 
payment of persons performing labor or furnishing materials in con- 
nection with the principal contract. The intended beneficiaries are 
given a statutory right to sue* upon the bond, either in their own 





88 Stuart v. Standard Oil Co. of Indiana, 211 Mo. App. 345, 244 S. W. 970 
(1922); Durst v. Southern Ry., supra note 22; Curtis v. Puget Sound Bridge & 
Dredging Co., 133 Wash. 323, 233 Pac. 936 (1925); Wills v. Montfair Gas & Coal 
Co., 104 W. Va. 12, 138 S. E. 749 (1927). 


1 In the absence of an express provision in the statute creating the lien, me- 
chanics’ liens are uniformly unavailable in public construction work. Jn re Schilling, 
251 Fed. 966 (N. D. Ohio 1918) ; Young v. Falmouth, 183 Mass. 80, 66 N. E. 419 
(1903) ; see Royal Indemnity Co. v. State, 120 Ohio St. 378, 385, 166 N. E. 361, 
363 (1929); 1 WitListon, Contracts (1920) § 372; 2 Jones, Liens (3d ed. 1914) 
§ 1375. 

2 36 Srat. 1167 (1911), 40 U. S. C. § 270 (1926); Ata. Cope (Michie, 1928) 
§ 1397(30); Ark. Dic. Stat. (Crawford & Moses, 1921) § 6913, as amended by 
Ark. Acts 1929, No. 368; Cat. Gen. Laws (Deering, 1923) act 6423, §$ 1, 2; Coto. 
Ann. Stat. (Mills, 1930) § 4624; Conn. Gen. Stat. (1930) § 5109; Del. Laws 1917, 
c. 224; Fra. Comp. Laws (1927) § 5397; Ga. Cope Ann. (Michie, 1926) § 389(1); 
IpaHo Comp. Stat. (1919) § 7341; Itt. Rev. Stat. (Cahill, 1931) c. 127, § 71; INp. 
Ann. Stat. (Burns, 1926) § 6122; Iowa CopE (1931) §§ 10300-04; Kan. Rev. Star. 
Ann. (Supp. 1931) § 60-1413; La. Rev. Stat. Ann. (Marr, Supp. 1926) p. 1455; 
Mp. ANN. Cope (Bagby, 1924) art. 90, §-14; Mass. Gen. Laws (1921) c. 30, § 39, 
c. 149, § 29, as amended by Mass. Acts 1922, c. 416, id. 1929, c. 111; Micu. Comp. 
Laws (1929) $$ 13132-36; Mann. Stat. (Mason, Supp. 1931) § 9700; Miss. Cope 
Ann. (1930) § 5971; Mo. Rev. Stat. (1929) § 2890; Mont. Laws 1931, c. 20; Nes. 
Comp. Stat. (1929) § 52-118; Nev. Comp. Laws (Hillyer, 1929) §§ 3760-71, as 
amended by Nev. Stat. 1931, c. 208; N. J. Comp. Stat. (Supp..1924) p. 1765; 
N. M. Stat. Ann. (Courtright, 1929) § 17-201; N. Y. Canat Law (1909) § 145; 
N. C. Cope Ann. (Michie, 1931) § 2445; N. D. Comp. Laws Ann. (Supp. 1925) 
§ 6832; Onto Gen. Cope (Page, 1932) § 2365; Oxia. Comp. Stat. ANN. (Bunn, 
1921) § 7486; Ore. Cope ANN. (1930) § 49-701; Pa. Stat. ANN. (Purdon, 1930) 
tit. 36, $142, as amended by Pa. Laws 1931, No. 353, $3; S. D. Comp. Laws 
(1929) § 8215; TENN. Cope (Williams, Shannon, Harsh, 1932) § 7955; Tex. STAT. 
(Vernon, Supp. 1931) art. 5160; Ura Comp. Laws (1917) § 3753; VA. CopE ANN. 
(Michie, 1930) § 1969n.; WasH. Comp. Stat. (Remington, 1922) § 1159; W. VA. 
Cove (1931) c. 38, art. 2, § 39; Wis. Star. (1929) § 289.16; Wyo. Rev. Stat. ANN. 
(1931) § 95-207. 

8 Under these statutes a few courts permit recovery only where the claimant 
would be entitled to a lien if the work were private. Indiana Limestone Co. v. 
Cuthbert, 126 Kan. 262, 267 Pac. 983 (1928); Neary v. Puget Sound Eng. Co., 114 
Wash. 1, 194 Pac. 830 (1921). But cf. Eagle Oil Co. v. Altman, 129 Okla. 98, 263 
Pac. 666 (1928). 

* As to the right of laborers and materialmen to sue at common law upon con- 
tractors’ bonds so conditioned, see 1 WitListon, ContrRActs §§ 372, 401; SPENCER, 
hi aa (1913) §115; Corbin, Contractors’ Surety Bonds (1928) 38 YALE 
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names ° or in the name of the obligee.* In addition to the obvious pur- 
pose of granting security to materialmen and laborers, many courts sug- 
gest that these statutes are intended to benefit the contracting public 
bodies. They urge that the bonds bolster the credit of contractors and 
thereby avoid impediments to construction in the form of lack of labor 
or materials,’ as well as promote lower competitive bids. In determin- 
ing the breadth of the class protected,’ the courts have given effect to 
this legislative purpose by according a broad interpretation to the bonds 
required by these “ materialmen statutes.” 1° 

Early in the history of these enactments, the Supreme Court gave a 
strong impetus to the policy, then having few adherents,"! of extending 
the class of beneficiaries by construction. In Hill v. American Surety 
Co.,'* the Court held that a bond conditioned, as required by statute,'* 
on the payment by the contractor of “ all persons supplying him labor 
and materials ” inured to the benefit of a person performing labor for a 
sub-contractor.1* The argument that the phrase “ supplying him ”’ re- 
stricted liability on the bond to those dealing directly with the contractor 
was rejected,’® although several state and inferior federal courts had 
previously approved this narrower construction.‘* Adoption of the 





5 See, e.g., Inp. ANN. Stat. (Burns, 1926) § 6122; Mont. Laws 1931, c. 20, $4; 
Onto Gen. Cope (Page, 1932) § 2365-3. The Connecticut statute provides that 
claims of laborers and materialmen shall be paid by the obligee public body, which 
shail then recover the amounts thereof from the surety on the bond. Conn. Gen. 
StTaT. (1930) § 5109. 

8 See, e.g., 36 STAT. 1167 (1911), 40 U. S. C. $270 (1926); Arx. Dic. Start. 
(Crawford & Moses, 1921) §§ 5446, 6913; Itt. Rev. Star. (Cahill, 1931) c. 127, § 72. 

7 See Barber Asphalt Paving Co. v. Bancroft, 167 Cal. 185, 191, 138 Pac. 742, 
745 (1914); Royal Indemnity Co. v. State, supra note 1, at 387, 166 N. E. at 364; 
Aetna Casualty & Surety Co. v. Earle-Lansdell Co., 142 Va. 435, 448, 129 S. E. 
263, 266 (1925). 

8 See Philadelphia v. Stewart, 201 Pa. 526, 532, 51 Atl. 348, 350 (1902); Burton 
v. Seifert & Co., 108 Va. 338, 361, 61 S. E. 933, 942 (1908); DoNNELLY, PuBLic 
ConTRACTS (1922) § 325. : 

® A discussion of the type of materials for which recovery may be had on these 
bonds is beyond the scope of this note. See Note (1932) 80 U. or Pa. L. Rev. 572; 
Notes (1926) 44 A. L. R. 381; (1927) 46 id. 511. 

10 The rule of strictissimi juris is deemed inapplicable to compensated sureties. 
Fidelity & Deposit Co. v. Gill & Sons Co., 270 S. W. 700 (Mo. 1924); Methodist 
Episcopal Church v. Equitable Surety Co., 269 Pa. 411, 112 Atl. 551 (1921); see 
SPENCER, SURETYSHIP § 93; STEARNS, SURETYSHIP (3d ed. 1922) 413, 415; Arnold, 
The Compensated Surety (1926) 26 Cor. L. Rev. 171. Contra: Lonergan v. San 
Antonio Loan & Trust Co., 101 Tex. 63, 104 S. W. 1061 (1907); see Bench Canal 
Drainage Dist. v. Maryland Casualty Co., 278 Fed. 67, 80 (C. C. A. 8th, 1921). 

11 Compare the cases cited in note 16, infra. 

12 200 U. S. 197 (1906). 

13 28 Stat. 278 (1894). 

14 This decision was followed in an action on a bond given in pursuance of the 
amended federal statute, the provisions of which authorized suit by persons “ sup- 
plying the contractor with labor. . .”. Mankin v. Ludowici-Celadon Co., 215 
U.S. 533 (1910). 

15 After pointing out that the more limited construction would defeat the pur- 
pose of the statute, the Court argued that the use plaintiffs had “supplied” the 
contractor with labor as effectively as if they had contracted directly with him. 
See Hill v. American Surety Co., 200 U. S. 197, 204-05 (1906). 

_ 16 United States v. Farley, 91 Fed. 474 (N. D. Iowa 1899); United States v. 
. Simon, 98 Fed. 73 (C. C. A. 2d, 1899) ; American Surety Co. v. Barrett, 127 Ala. 349, 
28 So. 664 (1900) ; Faurote v. State, 110 Ind. 463, 11 N. E. 472 (1886) ; Templeton 
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restricted interpretation would have excluded a large class of persons 
who were as rhuch in need of protection as were those supplying labor 
directly to the contractor. An important factor in the determination 
of the Court was its recognition of the ability of the contractor and his 
surety to safeguard themselves by requiring similar bonds of the sub- 
contractors.** 

Great influence has been exerted by this decision upon the disposition 
of, cases in other jurisdictions. Many state courts, subsequently called 
upon to interpret bonds similarly conditioned, have adopted the con- 
struction, and often the language of the Hill case,'* even though this 
necessitated the overruling of an earlier precedent.’® Bonds more strictly 
conditioned on the payment for all “ labor and materials for which the 
contractor is liable” have not deterred courts in their efforts to pro- 
tect materialmen of sub-contractors. Even in such a situation, the Hill 
case has recently been relied upon to permit recovery.”° 

Although in a few instances bonds obligating the contractor to pay for 
labor performed and materials furnished have been held to confer no 
rights on sub-contractors,”* by the great weight of authority, recovery 
is allowed upon such bonds; ?* and frequently statutes require that sub- 
contractors be expressly named as beneficiaries.** Similarly, the courts 





v. Nipper, 107 Tenn. 548, 64 S. W. 889 (1901) ; cf. McCluskey v. Cromwell, 11 N. Y. 
593 (1854) ; see 2 BRANDT, SURETYSHIP AND GUARANTY (3d ed. 1905) § 757. Contra: 
Sepp v. McCann, 47 Minn. 364, 50 N. W. 246 (1891) ; Gilmore v. Westerman, 13 
Wash. 390, 43 Pac. 345 (1896). 

17 See Hill v. American Surety Co., 200 U. S. 197, 204 (1906). 

18 State v. Southern Surety Co., 221 Ala. 113, 127 So. 805 (1930) ; Oliver Const. 
Co. v. Williams, 152 Ark. 414, 238 S. W. 615 (1922) ; Overman & Co. v. Great Am. 
Indemnity Co., 199 N. C. 736, 155 S. E. 730 (1930); Portland v. New England 
Casualty Co., 78 Ore. 195, 152 Pac. 253 (1915); see McCrary Co. v. Dade County, 
80 Fla. 652, 665, 86 So. 612, 616 (1920); Cooper, Rights of Persons Furnishing 
Material or Labor to Subcontractors to Sue Directly on Original Contractor’s Con- 
struction Bond (1931) 5 Fra. B. A. L. J. 205, 207; Note (1931) 70 A. L. R. 308. 

19 State v. Southern Surety Co., supra note 18. 

20 Overman & Co. v. Great Am. Indemnity Co., supra note 18; Luck & Sons v. 
Boatwright, 162 S. E. 53 (Va. 1932). Even if it be granted that in the Hill case the 
contractor had been “supplied”, though indirectly, by the laborers of a sub- 
contractor, it is difficult to see why “the contractor is liable” for materials fur- 
nished by the plaintiffs in these cases. 

21 Avery v. Supervisors, 71 Mich. 538, 39 N. W. 742 (1888); People v. Ban- 
hagel, 151 Mich. 40, 114 N. W. 669 (1908) ; Benedict & Co. v. Inland Grain Co., 
80 Mo. App. 444 (1899). A recent Missouri case held that a firm which furnished 
trucks and drivers to haul rock for a contractor could not recover on his statutory 
bond. Lincoln County v. Du Pont de Nemours & Co., 224 Mo. App. 1183, 32 
S. W.(2d) 292 (1930). The court distinguished cases permitting claimants who 
actually worked with their trucks to recover for their labor and the use of the 
trucks. Cf. State ex rel. Winebrenner v. Detroit Fidelity & Surety Co., 326 Mo. 
684, 32 S. W.(2d) 572, 575 (1930). This distinction seems too fine, particularly in 
view of the statutory provision expressly mentioning sub-contractors. See Mo. Rev. 
Stat. (1929) $2891. The Michigan statute now expressly provides for sub- 
contractors. See Micu. Comp. Laws (1929) § 13134. 

22 Kerby v. Road Improvement Dist., 159 Ark. 21, 251 S. W. 356 (1923); 
Fulghum v. State, 94 Fla. 274, 109 So. 644 (1927), (1927) 11 Munn. L. Rev. 376; 
Lanstrum v. Zumwalt, 73 Mont. 502, 237 Pac. 205 (1925); Burton v. Seifert & Co., 
supra note 8. 

23 See, e.g., Int. Rev. Strat. (Cahill, 1931) c. 127, § 71; Inv. Ann. Stat. (Burns, 
1926) § 6122; Micn. Comp. Laws (1929) § 13134. 
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seem inclined to extend the protection of statutory bonds to remote sub- 
contractors.** But persons supplying materials to materialmen of con- 
tractors are, in many jurisdictions, not deemed to be protected by such 
bonds ?° even though they may have prepared the materials in accordance 
with the plans of the original contract, and have delivered them to the 
scene of operations.*® Although the difference in treatment accorded 
materialmen of sub-contractors and sub-materialmen seems inconsistent 
with the language of the Hill case,** practical convenience may justify 
the distinction. The means available to the contractor to assure pay- 
ment by relatively few sub-contractors ** are generally inadequate to 
cope with the situation created when, in connection with the contract, 
many materialmen incur debts to innumerable sub-materialmen and 
laborers.”® In spite of the practical difficulty of this situation, some 
courts permit recovery where the material supplied by the claimant has 
passed without substantial change to the contractor, and has been di- 
rectly incorporated in the work.*° 

A further question arises when the obligations of the bond are broader 
than those required by the statute.** While such a bond will not be 





24 Eagle Oil Co. v. Altman, 129 Okla. 98, 263 Pac. 666 (1928) ; see Wells v. Mehl, 
25 Kan. 205, 206 (1881); American Guaranty Co. v. Cincinnati Iron & Steel Co., 
115 Ohio St. 626, 634, 155 N. E. 389, 392 (1927). Contra: Southern Const. Co. v. 
Halliburton, 149 Tenn. 319, 258 S. W. 409 (1924). After this decision, an amend- 
ment to the “ materialmen statute ” expressly provided for remote sub-contractors. 
Tenn. Pub. Acts 1925, c. 121; cf. TENN. Cope (Williams, Shannon, Harsh, 1932) 
§ 7955. 

25 Indiana Limestone Co. v. Cuthbert, supra note 3; Berger Mfg. Co. v. Lloyd, 
209 Mo. 681, 108 S. W. 52 (1908); State v. Warren Const. Co., 129 Ore. 58, 276 
Pac. 260 (1929). Obviously, this rule makes important the distinction between 
materialmen and sub-contractors, for a recovery on the bond will depend on the 
character of the person to whom the claimant has furnished labor or material. 
Some cases hold that when the original specifications are made a part of the con- 
tract calling for the supplying of materials, the person furnishing them is a sub- 
contractor. People v. Banhagel, supra note 21; cf. Combs v. Jackson, 69 Minn. 
336, 72 N. W. 565 (1897). Many courts, however, hold that unless he is to have a 
part in the actual erection or installation of the structure or a portion of it, he is 
not a sub-contractor, but a materialman. Hegener Co. v. Frost, 60 Ind. App. 108, 
108 N. E. 16 (1915) ; Neary v. Puget Sound Eng. Co., supra note 3. 

26 Indiana Limestone Co. v. Cuthbert, supra note 3. 

27 “ There is no language in the statute nor in the bond . . . limiting the right 
of recovery to those who furnish material or labor directly to the contractor, but 
all persons supplying the contractor with labor or materials in the prosecution of 
the work provided for in the contract are to be protected. The source of the labor 
or material is not indicated or circumscribed.” Hill v. American Surety Co., 200 
U. S. 197, 204 (1906). 

28 See Oliver Const. Co. v. Williams, supra note 18, at 420, 238 S. W. at 617; 
McCrary Co. v. Dade County, supra note 18, at 664, 86 So. at 616; Coro. ANN. Star. 
(Mills, 1930) § 4624. But see Bedford Stone Co. v. Board of Publication, 91 Tenn. 
200, 204, 18 S. W. 406, 407 (1892). 

29 See Indiana Limestone Co. v. Cuthbert, supra note 3, at 267, 267 Pac. at 
985; Berger Mfg. Co. v. Lloyd, supra note 25, at 687, 108 S. W. at 54; Epes, J., dis- 
senting, in Luck & Sons v. Boatwright, supra note 20, at 61. 

30 American Guaranty Co. v. Cincinnati Iron & Steel Co., supra note 24; Gilmore 
v. Westerman, supra note 16; see Cooper, supra note 18, at 206. 

81 Conversely, some bonds containing the statutory obligations also contain a 
clause restricting liability to the obligee named therein. Many courts purport to 
discern in such bonds an intent to comply with the statutory requirements, plus an 
attempt to nullify them, and they thereupon hold the limiting clause void as being 
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invalidated as a statutory obligation, a few courts treat the unnecessary 
provisions as surplusage, and enforce only those required.*? In contrast 
to this view, most jurisdictions give effect to the added conditions as 
common-law obligations,** subject to the common-law rules concerning 
contracts for the benefit of third parties.** 

The policy of broad construction has met with general legislative ap- 
proval.*® In several instances, the effect of judicial restrictions on the 
class of persons entitled to recover upon contractors’ bonds has been 
largely offset by the enactment of broader statutory provisions. Thus 
the early Indiana rule,** contrary to that of the Hill case, has been 
abrogated by later legislation.*7 Likewise, an amendment ** to the 
Michigan statute has rendered obsolete the judicial construction ex- 
cluding sub-contractors.*® 

Within recent years a few states have enacted statutes *° extending 
the requirement of contractors’ bonds to the field of private construc- 





against the public policy declared by the statute. Hartford Accident & Indemnity 
Co. v. Board of Education, 15 F.(2d) 317 (C. C. A. 4th, 1926) ; Ingold v. Hickory, 
178 N. C. 614, 101 S. E. 525 (1919) ; see Note (1929) 63 A. L. R. 1381, 1382. But 
cf. Ideal Brick Co. v. Gentry, 191 N. C. 636, 132 S. E. 800 (1926). Other courts 
hold that the insertion of the limiting clause is proof of an intent not to comply 
with the statute, and therefore do not permit recovery by laborers or materialmen. 
Royal Indemnity Co. v. Independence Indemnity Co., 29 F.(2d) 43 (C. C. A. oth, 
1928) ; Fidelity & Dep. Co. v. Crane Co., 178 Ark. 676, 12 S. W.(2d) 872 (1928). 

32 “Tf a bond required by statute for purposes defined by statute, and in an 
amount fixed by the statute, may be extended voluntarily to cover other obliga- 
tions . . . , such extraneous obligations might . . . absorb the full penalty of the 
bond and defeat the statutory purpose for which the bond was required... . 
Such excess provisions will be deemed as surplusage.” Schisel v. Marvill, 198 
Iowa 725, 729, 197 N. W. 662, 663 (1924); Miller v. Bonner, 163 La. 332, 111 So. 
776 (1926). In a later case, the Louisiana court seemed to base its adherence to 
this rule on a misguided solicitude for surety companies. “ The argument that the 
surety company could voluntarily exceed its statutory obligations, although the 
public body dealing with the surety company could not, does not appeal to us as 
sound. If one party to the contract cannot either limit or enlarge its statutory 
liability, the other party to the contract, in all fairness, ought not be permitted to 
do so.” Long Bell Lumber Co. v. Carr Const. Co., 172 La. 182, 187, 133 So. 438, 
440 (1931). 

33 Clatsop County v. Feldschau, 101 Ore. 369, 199 Pac. 953 (1921); Aetna 
Casualty & Surety Co. v. Earle-Lansdell Co., supra note 7; cf. Fosmire v. National 
Surety Co.,.229 N. Y. 44, 127 N. E. 472 (1920) ; Johnson Service Co. v. Monin, Inc., 
253 N. Y. 417, 171 N. E. 692 (1930); see Note (1922) 18 A. L. R. 1227. 

34 See note 4, supra. 

85 Many of the newer statutes expressly incorporate the doctrine of the Hill 
case. See, e.g., Iowa Cope (1931) § 10304; Mont. Laws 1931, c. 20; Nev. Comp. 
Laws (Hillyer, 1929) §§ 3760, 3768; N. C. Cop— Ann. (Michie, 1931) § 2445. 

86 Faurote v. State, supra note 16; Miller v. State, 35 Ind. App. 379, 74 N. E. 
260 (1905). 

87 Ind. Acts 1919, c. 53, $ 18; cf. Inv. ANN. Stat. (Burns, 1926) § 6122; Federal 
Paving Co. v. Raschka, 82 Ind. App. 416, 141 N. E. 644 (1923). There was a similar 
development of the law in Tennessee. See Southern Const. Co. v. Halliburton, supra 
note 24, at 328, 258 S. W. at 412. But there has been no extension of the New York 
statute, which has been interpreted so as not to protect the laborer of a sub- 
contractor. Cf. McClusky v. Cromwell, supra note 16; N. Y. Canat Law (1909) 
§ 145. 38 Mich. Pub. Acts 1905, No. 187; cf. Micu. Comp. Laws (1929) § 13134. 

39 Avery v. Supervisors, supra note 21. 

40 Cat. Cope Civ. Proc. (Deering, 1931) $1183 (if owner obtains bond from 
contractor, protecting materialmen, the owner’s liability shall be limited to the 
amount he owes the contractor; otherwise, his property shall be subject to liens for 
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tion projects.*! The existence of the right to a lien where none would 
exist in public work throws some doubt on the likelihood that courts will 
apply to these statutory obligations of contractors working on private 
construction the rules of interpretation which have been developed in 
regard to bonds of contractors engaged in public projects. In one 
case arising under a private bond statute,** the mechanics’ lien act was 
held to determine whether the claimant came within the class protected, 
but in another jurisdiction the court applied the rule of the Hii/ case to 
a similar situation.** This the Mississippi court has refused to do,** 
even though it has held that materialmen of sub-contractors are pro- 
tected by similar bonds given in connection with public projects.*® Too 
few cases have as yet been adjudicated to disclose any definite trend in 
the interpretation of statutory bonds required of contractors engaged in 
private projects. But where the execution and posting of a proper bond 
by such a contractor renders the property immune to mechanics’ liens,** 
there would appear to be no substantial basis for distinguishing cases 
involving public projects. 
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ConTROL oF LopByiINnc. — Inherent in government by representation 
is the possibility of undesirable external influence on legislative assem- 
blies. In an effort to deter patently offensive practices, legislatures 





full value of materials) ; La. Rev. Stat. ANN. (Marr, Supp. 1926) p. 175 (similar) ; 
Miss. CopE ANN. (1930) § 2276 (if contractor executes bond guaranteeing perform- 
ance, such bond shall protect materialmen, whether or not an obligation to pay them 
is included; no requirement that any bond be executed) ; Uran Comp. Laws (1917) 
§ 3759 (owner must in all cases take bond from contractor conditioned on faithful 
performance and on payment of materialmen) ; W. Va. Cope (1931) c. 38, art. 2, 
§ 22 (similar to California statute supra). 

41 The constitutionality of these statutes has been challenged on the grounds of 
unreasonable restraint of freedom of contract, and of undue interference with the 
owner’s use of his property. An early California statute, seemingly requiring the 
owner himself to execute such a bond, was held invalid. Gibbs v. Tally, 133 Cal. 
373, 65 Pac. 970 (1901). Likewise, a statute requiring the owner to exact a bond 
from the contractor has been held unconstitutional. Hess v. Denman Lumber Co., 
218 S. W. 162 (Tex. Civ. App. 1920). But the courts have generally held such 
legislation to be a reasonable exercise of the police power. Roystone Co. v. Darling, 
171 Cal. 526, 154 Pac. 15 (1915); Rio Grande Lumber Co. v. Darke, 50 Utah 114, 
167 Pac. 241 (1917); Hartford Accident & Indemnity Co. v. Natchez Inv. Co., 
155 Miss. 31, 119 So. 366 (1928), on later appeal, 161 Miss. 198, 132 So. 535, 135 
So. 497 (1931). An appeal to the United States Supreme Court from the decision 
sustaining the Mississippi statute was dismissed on jurisdictional grounds. Hart- 
ford Accident & Indemnity Co. v. Bunn, 52 Sup. Ct. 354 (1932). 

42 Dixie Bldg. Material Co. v. Massachusetts Bonding & Ins. Co., 167 La. 399, 
119 So. 405 (1928). But the lien statute in this case was held broad enough to in- 
clude a materialman of a sub-contractor. 

43 Purington v. Olsten, 45 Cal. App. 621, 188 Pac. 288 (1920). 

44 Alabama Marble Co. v. United States Fidelity & Guaranty Co., 146 Miss. 414, 
111 So. 573 (1927); see Smith, C. J., dissenting, in Davis Co. v. D’Lo Guaranty 
Bank, 138 So. 802, 807 (Miss. 1932). 

*5 Oliver Const. Co. v. Dancy, 137 Miss. 474, 102 So. 568 (1925). 

46 See the statutes cited in note 40, supra. 
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have frequently widened the common-law offense of bribery * to com- 
prehend the use of “ menace, deceit, suppression of the truth, or any 
corrupt means ” * to sway members of legislatures.* On the other hand, 
complete regulation of propagandist agencies such as the press‘ and 
the radio, which affect legislative opinion indirectly,’ has not yet been 
attempted; the interest in dissemination of information and the safe- 
guard given by the publicity itself may make any restriction undesirable 
and unnecessary. Between the extremes of circuitous attack through 
influencing public opinion and the somewhat outmoded ° direct attempt 
to corrupt legislators lies the extensive and oft-criticized ‘ practice of 
lobbying.® 

Although “ lobbying ”’ was not a crime at common law,’ certain phases 
of the practice were discouraged. In Trist v. Child,’° the Supreme 
Court distinguished “ professional services ” before a legislative body, 
analogous to the services of an attorney at law before a judicial tribunal, 





1 At common law, an attempt to bribe or bribery of a legislator was a mis- 
demeanor. See 2 BisHop, CrrminaL Law (oth ed. 1923) §§ 85-88. Statutes in 
several states have enacted a similar rule. E.g., N. J. Comp. Stat. (1910) p. 1750 
(“ high misdemeanor ”) ; Pa. Stat. ANN. (Purdon, 1930) tit. 18, § 1. Most states, 
however, have made the offense a felony. E.g., N. M. Stat. Ann. (Courtright, 
1929) § 35-2803; N. C. Cope Ann. (Michie, 1931) § 4374; Wyo. Rev. Stat. ANN. 
(1931) § 32-604. 

2 E.g., Cav. Pen. Cope (Deering, 1931) § 85; Miss. CopE ANN. (1930) § 1030. 

3 Similar statutes denounce seeking to obtain anything of value “ upon a pre- 
tense, claim, or representation” of ability to “improperly influence” the action 
of any legislator upon a legislative matter. E.g., Cat. Pen. Cope (Deering, 1931) 
§ 89; Mont. Rev. Cope (Choate, 1921) § 10846; Nev. Comp. Laws (Hillyer, 1929) 
§$ 10002. The criterion of “improper influence” is palpably indefinite. These 
laws also fail to strike improper activities of the legitimately employed lobbyist. 

4 The Indiana lobby statute provides that “it shall be unlawful for any pro- 
prietor, editor, or publisher . . . to receive any compensation .. . either directly 
or indirectly, for the printing of any article . . . or advertisement, either for or 
against any bill or resolution . . . without indicating . . . at whose instance . 
printed, and the compensation . . . received therefor.” Inv. Stat. ANN. (Burns, 
1926) § 8113. Evasion of such legislation is not difficult. The methods used by 
patent medicine advertisers to force newspapers to oppose the Pure Food Bill of 
1906 are illuminating. See SULLIVAN, OuR Times: AMERICA FINDING HERSELF (1927) 
527 et seq.; Logan, Lobbying (1929) 144 Annas Am. Acap. Pot. anp Soc. Sct. 
(Supp.) 6-7. 

5 The report of the investigation of electric power propaganda by the 
Federal Trade Commission reveals how modern methods mold opinion in favor 
of privately owned utilities. Sen. Doc. No. 92, 7oth Cong. 1st Sess.; see GRUENING, 
Tue Pusric Pays (1931); Levin, Power Etuics (1931). 

6 See 69 Conc. REc. 3018 et seq. (1928). 

7 See, e.g., TANNER, THE Lossy (1888) (lobbying in the New York state legis- 
lature). Some statutes speak of the “crime of lobbying.” £.g., Tenn. Cope (Wil- 
liams, Shannon, Harsh, 1932) § 11094. 

8 Im the Caraway Bill, which passed the Senate, lobbying was defined as “ any 
effort. to influence the action of Congress upon any matter coming before it, 
whether it be by distributing literature, appearing before committees of Congress, 
or interviewing or seeking to interview individual members of either the House of 
Representatives or the Senate.” S. 1095, 7oth Cong. 1st Sess. The bill was not 
reported out by the House Judiciary Committee. See also 14 Encyc. Brit. (14th 
ed. 1929) 259; Herring, What Makes a Lobbyist? (1930) 154 OuTLOOK 572, 573; 
Munro, GovERNMENT OF AMERICAN Cirtes (4th ed. 1929) 288 et seq. 

® See 2 BisHop, CRIMINAL Law § 85, 0.1. 

10 21 Wall. 441 (U.S. 1874). 
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from the use of “ the influence and exertions of the lobby agent to bring 
about the passage of a law . . . without reference to its merits . . .”™* 
and refused to enforce a contract for services of the latter class. Inquiry 
into the propriety of the means actually used was considered unneces- 
sary; the Court regarded the tendency to corruption inherent in all 
such contracts as dictating its decision.*” 

During the last quarter of the nineteenth century, legislatures began 
to perceive the need for a stronger deterrent than this common-law rule 
supplied.'* The pioneer Georgia statute penalized efforts of a profes- 
sional lobbyist, or of a person who misrepresented his interest in the 
matter, to influence individual legislators by means “ not addressed 
solely to the judgment.’”’** Similar measures have been enacted in a few 
states,!° and an infrequent variant makes criminal all efforts to influence 
a legislator by a person not disclosing his interest.‘* These statutes, 
though apparently derived from dicta in Trist v. Child, reveal a failure 
to comprehend the practical wisdom of the Court’s ratio decidendi — 
the desire to prevent the rise of any situation which might lead to ob- 
jectionable practices.’ Failure to enforce *® these provisions, which 
were manifestly intended to preserve all beneficial lobbying, may pos- 





11 Jd. at 450, 451. 

12 The test of the “tendency” of such contracts in determining their en- 
forceability has been generally received. See Sage v. Hampe, 235 U. S. 99, 105 
(1914) ; 3 WiLListon, ConTRACTS (1920) §§ 1726-29. But cf. Note (1922) 7 Corn. 
L. Q. 361. 

18 Dramatic exposures of corrupt lobbying have been the direct stimuli for 
the enactment of most anti-lobby legislation. Outstanding is the Armstrong in- 
vestigation in New York in 1905. See 10 Rep. N. Y. Leois. Ins. INVESTIGATING 
Com. (1906) 398-402. The committee recommended regulation of the Massa- 
chusetts legislative docket type. Such laws were passed in New York and 
some ten other states in the next few years. See BoECKEL, REGULATION oF Con- 
GRESSIONAL LopsieEs, in Eprror1aL ResearcH Reports (1928) 23-24. 

Lobbying in the national capital has been thoroughly investigated. See U. S. 
SENATE, MAINTENANCE OF A Lossy, 63d Cong. 1st Sess. (1913) ; U. S. House Com- 
MITTEE ON Lossy INVESTIGATION, 63d Cong. 1st Sess. (1913); H. R. Rep. No. 113, 
63d Cong. 2d Sess. (1913); 51 Conc. Rec. 565-86 (1913). But Congress has never 
regulated lobbying. See Herrinc, Group REPRESENTATION BEFORE CONGRESS (1929) 
254, n.17. 

14 Ga. Laws 1878-1879, no. 280, p. 29, GA. Cope ANN. (Michie, 1926) Pen. Code 
§§ 324-25. These provisions have been supplemented by a registration system. 
Ga. Cope Ann. (Michie, 1926) Pen. Code §§ 325(1)-(5). 

15 La. Rev. Stat. ANN. (Marr, 1915) § 1941 (applicable to persons and officers 
of corporations having a “ direct interest”); Tenn. Cope (Williams, Shannon, 
Harsh, 1932) §§ 11094-95 (applicable to all persons) ; Tex. Stat. (Vernon, 1928) 
Pen. Code art. 179 (same as Louisiana). 

16 Ore. Cope ANN. (1930) § 14-432; Wis. Stat. (1929) § 346.19. In Florida, 
a member of a legislative committee may reqvire persons appearing before it to 
disclose their interests, employers, and remuneration. Fra. Comp. Laws (1927) 
§§ 96, 97, 7475. 

17 The opinion in Trist v. Child, in approving “an agreement . . . for purely 
professional services,” stated that such services were intended to reach only the 
reason. The Georgia legislature separated these words from the context and mis- 
takenly approved all services “ intended to reach the reason of legislators.” 

18 Investigation has failed to disclose a conviction under these statutes. Their 
chief value seems to be in the defense of actions for the recovery of compensation 
for lobby services. E.g., Texas Farm Bureau Cotton Ass’n v. Davis, 16 S. W.(2d) 
544 (Tex. Civ. App. 1929). 
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sibly be attributed to the vagueness of their prohibitions. In the last 
twenty years no such laws have been passed.*® 

A regulatory statute enacted in Massachusetts in 1890 *° has been 
the model for the major part of subsequent legislation.** The usual 
law provides for a “ Docket of Legislative Appearance,” open to public 
inspection, in which names, addresses, businesses, and legislative inter- 
ests of lobbyist *? and employer must be registered.2* An account of 
expenditures for each session must be filed within a month after its close. 
The theory embodied in these statutes, that publicity will deter ob- 
jectionable activities and warn legislators, may be sound,”* but hopes 
that lobbying operations would be fully disclosed apparently have 
proved vain. In the absence of thorough enforcement of these laws,” 
lobbyists conform to the requirements only insofar as is convenient, and 
the net result of most of this regulatory legislation consists of perfunc- 
torily kept and seldom examined dockets in secretarial offices.”° 





19 The last state to enact a measure of this sort uses it only in conjunction with 
a prohibition of personal and private lobbying. La. Acts 1912, no. 234, pp. 522- 
23, La. Rev. Stat. Ann. (Marr, 1915) §§ 1941-44. 

20 Mass. Acts 1890, c. 456, Mass. Gen. Laws (1921) c. 3, §§ 40-42, 44, 46-50. 

21 Ga. Cope ANN. (Michie, 1926) Pen. Code §§ 325(1)-(5); IND. ANN. Stat. 
(Burns, 1926) §§ 8108-16; Kan. Rev. Stat. ANN. (1923) c. 46, §§ 201-10; Ky. 
Stat. (Carroll, 1930) $$ 1999a1-8; Me. Rev. Start. (1930) c. 2, 8§ 43-48; Mp. Ann. 
Cope (Bagby, 1924) art. 40, §§ 4-14; Miss. Cope Ann. (1930) §§ 5477-84; Mo. 
Rev. Start. (1919) § 7154 (omitted in subsequent compilations; see infra note 28) ; 
Nes. Comp. Strat. (1929) $§ 50-302 to 304; N. H. Pus. Laws (1926) c. 4, §§ 28-33; 
N. Y. Lects. Law (1909) § 66; On10 Gen. Cope (Page, 1932) §§ 6256-1 to 8; 
Oxta. Stat. (1931) § 2292 (modified) ; R. I. Gen. Laws (1923) c. 123, §§ 1766-73; 
S. D. Comp. Laws (1929) §§ 5092-5100; Wis. Stat. (1929) §§ 346.20-.26. 

22 Massachusetts and many other states divide lobbyists into “ Legislative 
Counsel” “employed to appear at a public hearing before a committee for the 
purpose of making an argument or examining witnesses .. .” and “ Legislative 
Agents ” “employed in connection with any legislation” affecting the pecuniary 
interest of any individual. In several states a separate docket is maintained for 
each class. Beyond this, however, nothing seems to turn on the distinction. See 
Logan, supra note 4, at 66. 

23 The statutes commonly exempt the officials of certain public corporations 
from their operation. £.g., InAHo Comp. Stat. (1919) § 8137 (representatives 
of municipalities); Kan. Rev. Star. ANN. (1923) c. 46, § 209 (employees of pub- 
lic corporations) ; Mass. Gen. Laws (1921) c. 3, § 50, amended by Mass. Acts 
1922, c. 210 (town solicitor receiving no extra compensation for lobbying). Com- 
pare the special prohibitions on lobbying by similar classes. See note 31, infra. 

The statutes are generally vague as to whether they cover persons other than 
those whose work is exclusively legislative. The Maryland statute is clear: “In 
the docket of legislative agents shall be entered the names of all agents employed 
in connection with any legislation, and of all persons employed for other purposes 
who shall render any service as such agents.” Mp. Ann. Cope (Bagby, 1924) art. 
40, § 5. 

24 See McKellar, Again the Lobby Becomes a National Issue, N. Y. Times, 
March 9, 1924, $9, at 1. 

25 See BOECKEL, op. cit. supra note 13, at 26. No conviction for violation of a 
registration provision has been found. 

26 See Pollock, Regulation of Lobbying (1927) 21 Am. Pov. Sct. REv. 335. 
The inadequacy of this measure was felt from the first. In his inaugural address 
in 1891, Governor Russell said, “I believe . . . it falls short of being a sufficient 
remedy. It makes public the names of all persons employed, but not the acts of 
the lobbyist. It makes public the expenses incurred, but too late to affect the 
legislation for which they were incurred.” Mass. Acts 1891, pp. 1110, 1120. See 
also note 36, infra. A more optimistic view is expressed in Beutel, Pressure of 
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However, that part of the Massachusetts statute of 1890 which pro- 
hibited employment of lobbyists on a contingent fee basis 2° marked the 
first legislative recognition of the principle of Trist v. Child. This 
provision, since widely adopted as an auxiliary to regulatory and other 
lobbying measures,?* condemns contracts which, though not in them- 
selves undesirable; undoubtedly are a potential source of objectionable 
practices.*® Another common provision forbids uninvited appearance 
before legislative assemblies.*° A few jurisdictions have restricted paid 
lobbying by officials whose positions may enable them to exercise 
unwholesome power.** A House Resolution ** forbidding lobbying by 
Congressmen during the two years following the expiration of their 
terms, though striking at an obviously undesirable situation,** was buried 
in committee. Provisions which prohibit lobbying where circumstances 





Organized Interests as a Factor in Shaping Legislation (1929) 3 So. Catir. L. 
Rev. 10. At the 1930 session the Kentucky legislature ordered a weekly list of new 
registrations to be supplied to each legislator throughout the term. Ky. Acts 1930, 
c. 547. In Oklahoma, the fact of registration must be entered upon the journal of 
the house. Oxta. Stat. (1931) § 2292. 

27 Mass. Acts 1890, c. 456, § 3, Mass. Gen. Laws (1921) c. 3, § 44. 

28 With the exception of New Hampshire and Oklahoma, every state which 
has enacted a legislative docket system has included a prohibition of contingent 
fee arrangements. See statutes cited in notes 20, 21, supra. A minority of the 
states prohibit only those agreements in which the governing contingency is the 
passage or defeat of a measure by the legislature. E.g., Nebraska. Since the real 
fate of a bill is usually decided in committee, the latter provision is inadequate. 
The approval of a bill by the committee is the objective of much lobbying. See 
HERRING, OP. cit. supra note 13, at 71. 

State v. Crites, 277 Mo. 194, 209 S. W. 863 (1919), was a prosecution for viola- 
tion of such a provision. The conviction was reversed on the technical constitu- 
tional ground that the title did not adequately describe the contents of the statute. 
The entire statute was omitted from the next revision of the Missouri statutes. 
See Mo. Rev. Stat. (1929) §§ 3885, 3907; Mo. Stat. ANN. (1932) p. 4940, § 11258, 
n.I. 

29 The undesirability of such agreements had been recognized before Trist v. 
Child. See Marshall v. Baltimore & Ohio R. R., 16 How. 314, 335 et seq. (U. S. 
1853). But cf. Stansell v. Roach, 147 Tenn. 183, 246 S. W. 520 (1923); Note 
(1924) 29 A. L. R. 157, 166 et seq. 

80 E.g., Mo. Rev. Stat. (1929) § 11258; N. D. Comp. Laws Ann. (1913) 
§ 9337; W. VA. CopE (1931) c. 61, art. 10, §17. Most statutes call for the invita- 
tion of the house, but a few states require only “the invitation of a member.” 
E.g., La. Rev. Stat. ANN. (1915) § 1946. In Kentucky in 1928, twenty-three regis- 
tered lobbyists were indicted for lobbying on the floor in violation of statute. 
Ky. Stat. (Carroll, 1930) § 1999a-6. See N. Y. Times, April 14, 1928, at 21; Camp- 
bell v. Commonwealth, 229 Ky. 264, 17 S. W.(2d) 227 (1929). 

31 Ata. Cope (Michie, 1928) § 4937 (paid lobbying by state or county offi- 
cials); Inp. ANN. Stat. (Burns, 1926) § 8113 (officials and employees of the state 
or of a state party committee, and persons having the privilege of the floor of 
either house, including press representatives) ; Mass. Gen. Laws (1921) c. 3, $43 
(lobbying of individual lawmakers by member of a state or district political 
committee); Pa. Stat. ANN. (Purdon, 1930) tit. 46, § 458 (director and assis- 
tants of the legislative reference bureau) ; Vt. Gen. Laws (1917) Const. c. 2, § 12 
(legislators advocating for pay any action by the legislature). See Neb. Laws 
1931, c. 189 (requesting Governor Bryan “to instruct his appointees to discon- 
tinue their work ” in connection with the appropriation bill). 

32H. R. J. Res. 227, 7oth Cong. 1st Sess., 69 Conc. REc. 4146 (1928). 

33 See BOECKEL, op. cit. supra note 13, at 16-18. But see Sen. Rep. No. 342, 
7oth Cong. rst Sess. (1928) at 3, to the effect that ex-Congressmen are in general 
not an important force in molding legislation. 
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enhance the peril of excessive influence or the tendency to corruption 
appear advantageous despite possible loss of useful information. But 
even the occasional combinations ** of several of these statutes with 
regulatory measures fail to curb the possibly dangerous activities of 
the great mass of lobbyists. 

The experience of Wisconsin is instructive. Notwithstanding an 
enactment in 1899 *° making failure to disclose “ true interests ” a mis- 
demeanor and establishing a complete legislative docket publicity 
system, undesirable lobbying continued.** In 1905" the legislature 
restricted activities of lobbyists to appearances before regular com- 
mittees, newspaper publications, public addresses, and “ written or 
printed statements, arguments, or briefs, delivered to each member of 
the legislature.” By this sacrifice of the few legitimate advantages 
peculiar to private contact ** between paid agent and legislator in order 
to eliminate the many dangers of that procedure, the principle of Trist 
v. Child received full legislative approval. It is claimed that this 
statute has satisfactorily solved the lobbying problem in Wisconsin.*° 
Seven legislatures have enacted similar measures.*° 

The Wisconsin statute, however, applied only to the class of lobbyists 
designated by the earlier legislative docket act,*’ i.e., those employed 
in connection with “ any legislation affecting the pecuniary interests of 
any individual, association, or corporation as distinct from those of the 
whole people of the state.” ** This legislation struck at the railroad 





34 E.g., Ga. Cope ANN. (Michie, 1926) Pen. Code §§ 324-25(5). 

35 Wis. Laws 1899, c. 243, Wis. STAT. (1929) §§ 346.20-.26. 

36 “One other measure of great importance . . . grew directly out of our mis- 
erable experience with the lobby, and was designed to abolish these corrupt influ- 
ences. .. . it was not until 1905 that our anti-lobby law was finally enacted. 
The statute prohibits [paid] lobby agents or counsel from having any private 
communication with members of the legislature upon any subject of legislation. ... 
This law rests upon the principle that legislation is public business and that the 
public has a right to know what arguments are presented to members of the 
legislature to induce them to enact or defeat legislation, so that any citizen or body 
of citizens shall have opportunity, if they desire, to answer such arguments.” 
La FOoLLeTTeE, AUTOBIOGRAPHY (1913) 297-98. See also Governor La Follette, 
Message to Wisconsin Legislature (May, 1905), quoted in Luce, LEGISLATIVE 
ASSEMBLIES (1924) 373. 

87 Wis. Laws 1905, c. 472, Wis. Stat. (1929) § 346.27. ° 

38 Since press of work makes it impossible for Congressional committees to give 
audience to everyone, modification of the provisions to allow conference with small 
interested groups within committees may be necessary, See 3 WILLIsTON, Con- 
TRACTS (1920) § 1728. 

39 See Thompson, Our Legislative Mills: Wisconsin (1923) 12 Nat. Mun. Rev. 
600, 603; Herring, supra note 8; Pollock, supra note 26. But cf. Boots, Our Legis- 
lative Mills: Nebraska (1924) 13 Nat. Mun. Rev. 111, 116. See also West, Our 
Legislative Mills: California (1923) 12 id. 369, 375-76 (no lobby law) ; Bede, Our 
Legislative Mills: Oregon (1923) 12 id. 536, 540-41 (disclosure of interest require- 
ment); Alexander, Our Legislative Mills: New Hampshire (1924) 13 id. 306, 310 
(registration system). 

40 Ipano Comp. Stat. (1919) § 8137; La. Rev. Stat. Ann. (Marr, 1915) 
8§ 1942-44; Nes. Comp. Stat. (1929) § 50-301; N. D. Comp. Laws Ann. (1913) 
$§ 9336-38; Oxxa. Stat. (1931) § 2292 (no penalty provided) ; S. D. Comp. Laws 
(1929) § 5096; Tex. Stat. (Vernon, 1928) Pen. Code, art. 180. 

41 Wis. Laws 1899, c. 243, Wis. STAT. (1929) 8§ 346.20-.26. 

42 Such a limitation appears also in several of the registration statutes. Since 
every measure affects the pecuniary interest of some individual, doubtless the in- 
tention is more nearly indicated if “the employing” is read in place of “ any.” 
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lobbies which at that time often dominated mid-western legislatures,** 
but the powerful lobbies such as maintained by the Anti-Saloon League 
and other non-profit-seeking organizations are not within its purview.** 
Yet such influences may likewise prove objectionable.*® Later acts 
which, though copied from the Wisconsin statute, apply to all paid 
lobbyists *® are more nearly adequate in scope. But few legislatures 
have perceived the necessity of making lobbying statutes also applicable 
to all persons pecuniarily interested.*’ 

Careful delineation of forbidden activities is futile in the absence of 
reasonable certainty that a suitable penalty will be imposed for viola- 
tions.** The fines frequently authorized,*® but seldom imposed, might 
be paid by the employer as one of the costs of lobbying. On the other 
hand, provisions for imprisonment °° may even discourage conviction, 
for today the offense is not generally regarded as sufficiently heinous to 
warrant the possibility of a jail sentence. Prohibition from lobbying 
for several years,’ however, strikes at the individual offender; a few 
legislatures, by combining this punishment with fines,®* have provided a 
more effective deterrent. 

Unquestionably, vague prohibitions and unsuitable penalties have 
lessened the likelihood of prosecution under existing laws, but these 
defects can not fully account for the fact that almost no attempt to 
punish lobbying offenses ** seems to have been made. Apparently, the 
usual agencies °* for enforcement are inadequate.*® In any event, the 


See (1913) 1 Ops. Att’y Gen. Wis. 189. But cf. (1910) Rep. Atr’y GEN. Wis. 
773 (inconclusive). 

43 See La FoLtette, AUTOBIOGRAPHY (1913) C. 7. 

44 See (1910) Rep. Att’y GEN. Wis. 772-73, commented on in Opecarp, Pres- 
suRE Po.itics (1928) 1o5n. That the 1905 bill is applicable only to the classes 
designated by the 1899 measure has apparently been overlooked by a learned 
writer. See Luce, op. cit. supra note 36, at 373. 

45 See OpEGARD, PREssuRE Po.irics (1928). See also HERRING, op. cit. supra 
note 13, especially c. 12; King, U. S. Senator Hits Lobbies, N. Y. Times, Sept. 11, 
1921, § 7, at 1, 4. 

46 See statutes of Idaho (1907); Nebraska (1907); Oklahoma (1907); Texas 
(1907) ; North Dakota (1911); Louisiana (1912) ; all supra note 40. 

47 Of those laws following the Wisconsin 1905 model, only the Louisiana 
statute applies to all persons with a direct interest in the pending measure, as well 
as to legislative counsel and agents. La. Rev. Stat. Ann. (Marr, 1915) §§ 1941- 
44. The Nebraska law, however, extends to all employees of persons directly inter- 
ested. Nes. Comp. Stat. (1929) § 50-301. See also statutes of Oregon and Florida, 
both supra note 16. 

48 See Logan, supra note 4, at 74. 

49 E.g., Me. Rev. Stat. (1930) c. 2, § 48; Nes. Comp. Star. (1929) § 50-304; 
N. D. Comp. Laws ANN. (1913) § 9338. 

50 E.g., IpaHo Comp. Stat. (1919) § 8137; Mo. Rev. Strat. (1929) § 11258; 
Nes. Comp. Stat. (1929) § 50-304. 

51 The English rules regulating parliamentary agents provide this penalty. See 
May, PARLIAMENTARY PRACTICE (13th ed. 1924) 691-93. 

52 E.g., Mp. ANN. Cove (Bagby, 1924) art. 40, §12; Mass. Gen. Laws (1921) 
c. 3, $49; cf. Kan. Rev. Stat. ANN. (1923) c. 46, § 208 (plus provision for 
imprisonment). 

53 See notes 18, 25, 28, 30, supra. 

54 The statutes frequently require that the attorney general prosecute violations. 
E.g., Kan. Rev. Stat. ANN. (1923) c. 46, § 210; Mass. Gen. Laws (1921) c. 3, § 49; 
Wis. Star. (1929) § 346.25. 

55 It has been suggested that a regular committee of the legislature is an agency 
well fitted to examine lobbyists’ reports and investigate possible misconduct. See 
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task of prosecution will be politically hazardous and thankless as long as 
the present acceptance of lobbying as a necessary evil ** continues. 
This acceptance is in large measure due to the belief that the lobbyist 
supplies much-needed, if biased, information.*’ The removal of legis- 
lators’ dependence upon such sources by the establishment of efficient 
legislative reference bureaus may be a salutary step toward adequate 
control of lobbying.*® 





BRIBERY IN COMMERCIAL RELATIONSHIPS. — The increased reliance 
upon agents necessitated by modern business organization has multi- 
plied opportunities for commercial bribery. Stress of competition may 
explain the toleration of certain economically wasteful efforts to secure 
patronage,’ but examples of patently dishonest breaches of fiduciary 
duty * are not unusual. An employee authorized to place orders has 
been influenced by the payment of thirty-four thousand dollars; * thir- 
teen hundred salesmen of retailers have been secretly subsidized to 
press sales of a wholesaler’s wares; * in some trades purchasing agents 
regularly receive a ten per cent “ commission ” from sellers.° The pub- 
lic, by paying higher prices and receiving inferior quality, bears the 
cost of this widespread graft.® If criminal statutes are to be relied upon 
to prevent dishonest commercial practices, more extensive legislative 
action seems necessary. 

Although legislatures have in a few instances attempted to deter 





Logan, supra note 4, at 74. The power to punish for contempt of the legislature 
has never been exercised to penalize lobbying offenses. See Luce, op. cit. supra 
note 36, c. 21. Another possibility is an independent, well-paid administrative board 
charged solely with this duty. An adaptation of the English method of handling 
“private bill legislation” to American needs might in many situations materially 
diminish opportunity for effective lobbying. See 1 LoweLL, GovERNMENT oF ENG- 
LAND (2d ed. 1912) c. 20; 2 id. 517-18. 

56 See Boots, supra note 39, at 116; Logan, supra note 4, at 87. 

57 See Logan, supra note 4, at 54-58. 

58 See LEEK, LEGISLATIVE REFERENCE WorK (1925); REINSCH, AMERICAN 
LEGISLATURES (1913) 295-98; Toll, The Proposed Interstate Legislative Reference 
Bureau (1930) 24 Am. Pot. Sct. Rev. 115; Thompson, supra note 39, at 604. 


1 Two such practices are the subsidizing of salesmen with the knowledge of 
their employer and the excessive entertainment of buyers. Like commercial brib- 
ery, they influence the employees’ judgment and add to the cost of distribution. 
See Stevens, The Social and Economic Consequences of Commercial Bribery (1929) 
7 Harv. Bus. Rev. 156, 163-65. 

2 Since tipping involves neither fraud nor breach of trust, it is outside the 
scope of this note. The practice has been condemned as economically undesirable. 
See Kenney, Jhering on Trinkgeld and Tips (1916) 32 L. Q. REv. 306. 

8 Federal Trade Comm. v. Baeder, Adamson Co., 4 Fed. Trade Com. Dec. 129 
(1921). 

% In re Twinplex Sales Co., 11 Fed. Trade Com. Dec. 57 (1927). 

5 See, e.g., Federal Trade Comm. v. Cowley Packing Co., 4 Fed. Trade Com. 
Dec. 253 (1922) (shipping supplies industry) ; Federal Trade Comm. v. McFar- 
lane, 4 Fed. Trade Com. Dec. 292 (1922) (same); Federal Trade Comm. v. United 
Chemical Products Corp., 4 Fed. Trade Com. Dec. 220 (1922) (dyeing industry). 

6 This has been estimated in millions. See Frynn, Grarr IN BusINEss (1931) 
66-67; cf. Stevens, supra note 1, at 156-57. Commercial bribery is considered 
unethical by business men. See TAEUscH, PoLicy AND Eruics 1n Business (1931) 
364 et seq. 
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petty grafting by certain types of employees,’ only seventeen statutes 
have been aimed at the general practice.* The common provision 
makes it a misdemeanor for a third party to “ give, offer, or promise 
any commission, gift, or gratuity whatever . . . with intent to influ- 
ence the action of an agent, employee, or servant ® in relation to his 
principal, employer, or master’s business; or for such agent .. . to 
request or accept . . . any commission. . . .”'° This may be adequate 
as a nucleus, but the problem of enforcement requires supplementary 
measures not present in most of the existing legislation. In view of the 
fact that a jury may condone the offense if it is proved that the practice 
charged is customary in the trade, the introduction of such evidence 
should be prohibited. Yet only three states have enacted this salutary 
provision." Facilitation of discovery of the crime by giving immunity 
to the guilty party first reporting the offense is also rare.‘* And only 
six legislatures have aided proof of violations by extending a like im- 
munity to witnesses in order to prevent a claim of the privilege against 
self-incrimination.** 

However, even model state laws may be hampered by jurisdictional 
limitations. The bribery of employees of local industries frequently 





7 Bribery of chauffeurs has been made a misdemeanor. E£.g., Itt. Rev. Stat. 
(Cahill, 1931) c. 95a, § 31; Mont. Rev. Cope (Choate, 1921) § 1761. Graft 
by gardeners has also been denounced. Mp. Ann. Cone (Bagby, 1924) art. 27, 
§§ 260-61. Other statutes punish the corruption of the officers or employees of 
private corporations. Mont. Rev. Cope (Choate, 1921) § 10943; Vr. Gen. Laws 
(1917) § 7103. 

8 Conn. GEN. STAT. (1930) §$§ 6289-91; Iowa Cope (1931) §§ 13317-21; La. 
Rev. Stat. Ann. (Marr, Supp. 1926) p. 391; Mass. Gen. Laws (1921) c. 271, § 39; 
Micu. Comp. Laws (1929) §§ 17094-99; Miss. Cope ANN. (1930) §§ 801-02; NEB. 
Comp. Star. (1929) c. 28, § 710; Nev. Comp. Laws (Hillyer, 1929) § 10467; N. J. 
Comp. Stat. (1910) p. 1810; N. Y. Pena Law (1909) $439; N. C. Cope (1931) 
§ 4475; Pa. Stat. ANN. (Purdon, 1930) tit. 18, §§ 1293-97; R. I. Gen. Laws (1923) 
c. 401, §§ 21-22; S. C. Cope (1932) § 1236; Va. Cope ANN. (Michie, 1930) § 4712; 
Wasu. Comp. Stat. (Remington, 1922) §§ 2678-79; Wis. Stat. (1929) c. 348, 
§ 486. 

9 The term “agent” has been construed to include factors. Beckett v. S. S. 
Hepworth Co., 129 App. Div. 914, 113 N. Y. Supp. 1125 (1908); Palmer v. Doull 
Miller Co., 233 Fed. 309 (S. D. N. Y. 1916). But in a Canadian case, the court 
held that a mining engineer was not an employee within the meaning of a similar 
statute, though there was a clear breach of fiduciary duty. Rex v. Vici, 18 Can. 
Crim. Cas. 51 (1911). And an employee possessing some of the powers character- 
istic of an independent contractor does not come within the scope of the statute. 
Sandford v. Miller, 80 N. J. L. 411, 78 Atl. 177 (1910). 

10 Micu. Comp. Laws (1929) § 17094. The statutes have been construed ac- 
cording to their apparent intent. The breach of fiduciary duty has been con- 
sidered the foundation of the offense, lack of damage to the employer being im- 
material. State v. Landecker, 100 N. J. L. 195, 126 Atl. 408 (1924), aff'd, 103 
N. J. L. 716, 137 Atl. 919 (1927); cf. Rex v. Scott, 32 Vict. L. R. 471 (1907). 

11 La. Rev. Stat. Ann. (Marr, Supp. 1926) p. 393; Micu. Comp. Laws (1929) 
§17096; Pa. Stat. ANN. (Purdon, 1930) tit. 18, § 1295. 

12 La. Rev. Stat. Ann. (Marr, Supp. 1926) p. 394; Micu. Comp. Laws (1929) 
§17098; N. J. Comp. Srat. (Supp. 1924) p. 867. Both the New Jersey and 
Michigan provisions were introduced by way of amendment to existing laws. Mich. 
Laws 1923, no. 146; N. J. Laws 1922, c. 145. 

13 Conn. GEN. Stat. (1930) § 6291; Iowa CopE (1931) § 13320; La. Rev. Star. 
Ann. (Marr, Supp. 1926) p. 393; Mass. Gen. Laws (1921) c. 271, § 39; Micu. 
Comp. Laws (1929) § 17097; N. Y. Penat Law (1909) § 439, as amended by N. Y. 
Laws 1930, C. 405. 
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takes place in other states.'* Nation-wide enactment of state laws 
would perhaps solve this difficulty by making dishonest commercial 
practices a crime wherever committed. In the absence of widespread 
legislation, a federal statute might afford some relief against commercial 
bribery in interstate commerce.'® In 1920 the Federal Trade Commis- 
sion recommended a national statute.‘* The proposed bill,’* which in- 
corporated the best features of the state legislation,'* passed the House 
in 1922 *® but was never reported out by the Senate committee.”° 

The difficulty of detecting commercial bribery, which is augmented 
by the tactical necessity of concealing the crime from the employer, 
makes it unlikely that prohibitory legislation alone can have any material 
effect.2* Even though immunity from penal action is granted, dis- 
closure of the crime by either party to the transaction is rendered 
improbable by the severe civil penalties. The employee must account 
for the bribe ** and for compensation received from his employer; ** he 
is liable jointly with the third party for any loss caused; ** and, of 
course, he is subject to discharge by his employer.**> The third party 





14 State laws are often circumvented in this way. See testimony of M. Q. Mac- 
donald of the Unfair Competition Bureau of the Paint and Varnish Industry, Hear- 
ings before the Committee on the Judiciary on Commercial Bribery, H. R. 69th 
Cong. 2d Sess., Ser. No. 24, at 11. 

15 Recent agitation has been directed toward this end. See Fiynn, op. cit. 
supra note 6, 97 et seq.; Hearings before the Select Committee on U.S. Shipping 
Board Operations, H. R. 66th Cong. 2d Sess., 1833-37; Hearings before the Com- 
mittee on Merchant Marine and Fisheries to Prohibit the Payment of Gratuities to 
Masters of Vessels, H. R. 66th Cong. 2d Sess.; Hearings before the Committee on 
the Judiciary on Commercial Bribery, H. R. 66th Cong. 3d Sess., Ser. No. 23; id., 
69th Cong. 2d Sess., Ser. No. 24. 

16 See H. R. Doc. No. 1107, 65th Cong. 2d Sess. Among the reasons advanced 
were that the offense was so widespread that an additional deterrent was needed 
and that the “cease and desist ” orders of the Commission could affect only one 
of the two guilty parties, the bribe-giver. 

17 H. R. rors9, 67th Cong. 2d Sess. The bill has been reintroduced at succeed- 
ing sessions without substantial change. 

18 Tt contained the immunity clauses and the provision that custom shall be 
no defense. See Note (1928) 28 Cor. L. Rev. 799, 805. 

19 62 Conc. REC. 7973 (1922). 

20 Hearings have been held by the House Committee on the Judiciary on the 
proposed bill on two occasions. See Hearings before the Committee on the Judi- 
ciary on Commercial Bribery, cited in note 15, supra. The number of associations 
represented at these hearings was not impressive although many letters from promi- 
nent organizations urging the passage of the measure were received. See Hearings 
before the Committee on the Judiciary on Commercial Bribery, H. R. 69th Cong. 
2d Sess., Ser. No. 24, at 13 et seq. 

21 See FLYNN, op. cit. supra note 6, at 107; (1921) 111 Com. AND Fin. Curon. 

si 
7 22 Boston Fishing Co. v. Ansell, 39 Ch. D. 339 (1889); cf. Salford v. Lever, 
[1891] 1 Q. B. 168; 1 Mecuem, Acency (2d ed. 1915) § 1227. 

23 Andrews v. Ramsay, [1903] 2 K. B. 635. See Crew, THe Law RELATING TO 
SecreT CoMMISSIONS AND Bripes (2d ed. 1920) 43 et seq. 

24 Grant v. Gold Exploration Syndicate, [1900] 1 Q. B. 233. The liability of 
the third party fixed by the leading case of Salford v. Lever, supra note 22, has re- 
cently been extended by a holding that damages are presumptively equal to the 
amount of the bribe. Donemar v. Malloy, 252 N. Y. 260, 169 N. E. 610 (1930), 
(1930) 10 B. U. L. REv. 437. 

25 E.g., Wade v. Barr Dry Goods Co., 155 Mo. App. 405, 134 S. W. 1084 (1911); 
Boston Fishing Co. v. Ansell, 39 Ch. D. 339 (1889) ; see Bowsteap, AGENCY (7th ed. 
1924) 184. 
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is also liable for any benefits received under the illegal contract ** and 
can not recover any benefits transferred to the employer.*’ Although 
legislation reducing civil liability is a possibility, it is questionable 
whether modification would encourage disclosure. Since the secret 
nature of the offense eliminates the usual instigation to prosecution — 
complaint by the injured party, an agency to investigate on its own 
initiative seems necessary to make the statutes effective. 

The provision in the proposed federal bill defining commercial bribery 
as an unfair method of competition ** and thus bringing such conduct 
definitely within the jurisdiction of the Federal Trade Commission may 
indicate a type of agency which might accomplish the desired enforce- 
ment. Between 1919 and 1923 the Commission uncovered evidence of 
graft in several leading industries °° and issued over a hundred orders 
aimed at the practice.*° However, largely because of adverse judicial 
decisions severely limiting the effect of these orders,** this work of the 
Commission has practically terminated.** 

Perhaps the most important part of the activities of the Federal 
Trade Commission was its disclosure of the extent of commercial 
bribery in the industries investigated. As a result, in these trades a 
few organizations have been formed to combat the undesirable 
practices.** That codperative action by the trades themselves may 





26 Kraus v. Pacter & Co., 134 Misc. 247, 234 N. Y. Supp. 687 (1929); cf. Sirkin 
v. Fourteenth St. Store, 124 App. Div. 384, 108 N. Y. Supp. 830 (1908). 

27 Sirkin v. Fourteenth St. Store, supra note 26. The bribe must be the 
inducing cause of the contract. Merchants Line v. Baltimore & O. R. R., 222 N. Y. 
344, 118 N. E. 788 (1918) ; cf. Smith v. Sorby, 3 Q. B. D. 552n. (1875). 

28 See H. R. 10159, 67th Cong. 2d Sess., § 8. 

29 See HENDERSON, THE FEDERAL TRADE COMMISSION (1925) 221; Note (1928) 
28 Cor. L. Rev. 799, 803; cf. Federal Trade Comm. v. Gessler, 6 Fed. Trade Com. 
Dec. 180 (1923) ; Im re Reliance Varnish Co., 8 Fed. Trade Com. Dec. 264 (1924). 
See also cases cited in notes 3, 4, 5, supra. 

30 See HENDERSON, Op. cit. supra note 29, at 217. 

31 A lower federal court upheld the power of the Commission to investigate 
commercial bribery. Hurst and Son v. Federal Trade Comm., 268 Fed. 875 
(D. Va. 1920). The Circuit Court of Appeals has held, however, that excessive 
entertainment of buyers is not only not an unfair method of competition, but also 
not a matter affecting the public interest and so not within the jurisdiction of the 
Commission. New Jersey Asbestos Co. v. Federal Trade Comm., 264 Fed. 509 
(C. C. A. 2d, 1920) ; see Dennison, J., dissenting, in Federal Trade Comm. v. Silver 
Co., 289 Fed. 985, 999 (C. C. A. 6th, 1923); cf. (1921) 111 Com. AND Fin. Curon. 
931. It has also been held that sales by a ship chandler are not acts in the course of 
interstate or foreign commerce. Winslow v. Federal Trade Comm., 277 Fed. 
206 (C. C. A. 4th, 1921). Despite a contention by the Commission that the acts 
constituted a virtual fraud on the consumer, an order directed against the sub- 
sidizing of a retailer’s salesmen was also set aside. Kinney Rome Co. v. Federal 
Trade Comm., 275 Fed. 665 (C. C. A. 7th, 1921). The recent memorandum af- 
firmance of an order by the Commission in a commercial bribery case may indicate 
a change in the judicial attitude. Fed. Trade Comm. v. Grand Rapids Varnish 
Co., 41 F.(2d) 996 (C. C. A. 6th, 1929). 

82 Prior to the rendering of the Winslow decision, the ship chandler cases com- 
posed the largest individual group in the forty or more orders issued annually. Now 
only one or two cases appear each year. 

88 The Unfair Competition Bureau of the Paint and Varnish Industry and the 
Commercial Standards Council took immediate action against the practice. See 

LYNN, op. cit. supra note 6, at 108; TArEuscH, op. cit. supra note 6, at 356-57. 
The former organization offered a reward of one thousand dollars to any foreman 
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prove the most efficacious form of relief seems likely in view of the 
experience of England. Contemporaneous with the passage of the Pre- 
vention of Corruption Act of 1906 ** a society supported by the 
trade associations was formed to aid enforcement.*® ‘The organization 
frequently prosecutes violations of the statute, but its most effective 
work lies in giving publicity both to these prosecutions and to the 
criminal penalty for commercial bribery.*® It has been claimed that 
this type of dishonest business practice has been materially diminished 
in England as a result of such activity.** Due to the absence of penal 
statutes in most states, which removes opportunity for effective pub- 
licity, and to the apathy of the public toward commercial bribery * 
similar American organizations have been less successful.*® 





RECENT CASES 


BANKRUPTCY — PROVABLE CLAIMS — ARREARS OF ALIMONY. — Pending a 
proceeding for divorce, the plaintiff entered into a settlement with her hus- 
band, whereby he agreed to pay her a specified sum per month for life. 
The contract was approved by the divorce court and embodied in the decree 
granted to the plaintiff. When her husband subsequently became bankrupt, 
she sought to prove a claim for overdue instalments of alimony. According 
to §63(a) of the Bankruptcy Act, “ Debts may be proved . . . which are 
(1) a fixed liability as evidenced by a judgment or instrument in writ- 
ing ... ; (3) founded ... upon a contract express or implied... .” 
30 Stat. 562 (1898), 11 U. S. C. § 103(a) (1926). Section 17, providing 
that a discharge releases a bankrupt from all “ provable debts, except ” cer- 
tain claims, was amended in 1903 by the inclusion of alimony in the list of 
excepted liabilities. 32 Stat. 798 (1903), 11 U. S. C. §35 (1926). The 
trial court rejected the proof, and the plaintiff appealed. Held, that the 





disclosing the offer of a bribe and required a pledge to avoid the practice from all 
salesmen employed by its members. See Stevens, supra note 1, at 157; CREW, op. 
cit. supra note 23, at 239. 

84 6 Epw. VII, c. 34. Similar statutes were enacted in most of the British Do- 
minions. See, e.g., 4 Australia Acts 1905, No. 10; CANaDA Rev. Stat. (1927) c¢. 36, 
$504. See also CREW, op. cit. supra note 23, at 139 et seg. Most continental 
countries have statutes punishing commercial bribery. See Note (1928) 10 J. Soc. 
Comp. Lec. anp Int. Law (3d ser.) 128. 

35 The Secret Commissions and Bribery Prevention League. See Crew, BRIBES 
AND BRIBERY IN BUSINEsS (1915) c. 2; Leonarp, THE War AGAINST BRIBERY 
(1913) passim. 

86 LEONARD, OP. cit. supra note 35, at 15. 

37 CREW, op. cit. supra note 23, at 101; LEONARD, op. cit. supra note 35, at 28-31. 

88 See FLYNN, op. cit. supra note 6, at 99 et seq. 

89 Since most codes of business ethics have forbidden commercial bribery, not 
only trade associations specifically formed to eliminate it, but also those formed to 
promote generally the interests of their members actively disapprove the practice. 
However, lack of a criminal penalty has proved a tremendous handicap. See Jones, 
TRADE ASSOCIATION ACTIVITIES AND THE LAW (1922) 34-43; cf. HENDERSON, op. cit. 
supra note 29, at 224-25. The absence of a criminal penalty and the curtailment 
of the Federal Trade Commission’s activities caused the collapse of an organization 
formed to combat commercial bribery in the shipping supplies industry. See FLYNN, 
Op. cit. supra note 6, at 108. 
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claim was provable. Order reversed. Heimberger v. Joseph, 55 F.(2d) 171 
(C. C. A. 6th, 1931). 

In holding that prior to the amendment of 1903 claims for overdue alimony 
were not discharged by bankruptcy, the Supreme Court had definitely settled 
that they were not provable debts within § 63(a). Audubon v. Shufeldt, 181 
U.S. 575 (1900); Wetmore v. Markoe, 196 U. S. 68 (1904); see Dunbar v. 
Dunbar, 190 U. S. 340, 344 (1901). Payment of alimony was regarded as 
the performance of a duty rather than the satisfaction of a judgment or 
contract debt. See Audubon v. Shufeldt, supra, at 577; Wetmore v. Markoe, 
supra, at 73, 74. Likewise, alimony is generally not considered a debt with 
regard to constitutional or statutory prohibitions of imprisonment for debt. 
State on Complaint of Cook v. Cook, 66 Ohio St. 566, 64 N. E. 567 
(1902); Andrew v. Andrew, 62 Vt. 495, 20 Atl. 817 (1890); see (1917) 
30 Harv. L. Rev. 518; 1 CooLey, CONSTITUTIONAL LimiTaTIoNs (8th ed. 
1927) 714, n.3. Since the court which issued the decree usually has the 
power to modify the amount of overdue instalments, the argument was also 
made that they were not a “ fixed ” liability within the meaning of the Act. 
See Audubon v. Shufeldt, supra, at 578; In re Nowell, 99 Fed. 931, 933 
(D. Mass. 1900), (1900) 14 Harv. L. Rev. 153. However, in Ohio, unlike 
most other states, a decree embodying an agreement of the parties is not 
subject to such variation. Law v. Law, 64 Ohio St. 369, 60 N. E. 560 (1901). 
Contra: Wilson v. Caswell, 272 Mass. 279, 172 N. E. 251 (1930), (1930) 44 
Harv. L. Rev. 127. And the present court took the view that the inclusion, 
by the amendment, of alimony after the words, “ provable debts, except . . .” 
was a legislative direction that alimony should be provable, at least if 
not subject to modification. That Congress contemplated an implied amend- 
ment of § 63 as interpreted in 1903 does not seem clear. Moreover, the 
Supreme Court has explained the amendment as declaratory of the then 
existing rule, and subsequent cases have assumed that alimony may not be 
proved. See Wetmore v. Markoe, supra, at 77. See also In re Williams 
Estate, 208 N. Y. 32, 37, 101 N. E. 853, 854 (1913); Jn re Adams, 25 
F.(2d) 640, 641 (C. C. A. 2d, 1928). But, as the present court observes, 
since the earlier cases denied proof in order to avoid discharge and conse- 
quent evasion of the state court decree by repeated voluntary bankruptcies, 
the considerations underlying those decisions no longer militate against the 
allowance of proof. Cf. Wetmore v. Markoe, supra, at 77; Turner v. Turner, 
108 Fed. 785, 786 (D. Ind. 1901). And the policy which led to the pro- 
tection of alimony from discharge would also seem to make it desirable 
that the wife be permitted to share with the general creditors in the estate 
of her bankrupt husband. 


BANKRUPTCY — PRovABLE CLAIMS — BANKRUPT’S FAILURE TO List As- 
SETS AS AFFECTING TIME Limit FoR Proor or CLatms. — Section 57(n) of 
the Bankruptcy Act provides that “claims shall not be proved against a 
bankrupt estate subsequent to six months after adjudication. . . .” 44 STAat. 
666 (1926), 11 U. S. C. Supp. I §93(n) (1928). P, a creditor, did not file 
his claim within the statutory period because the bankrupt’s schedule showed 
no assets. Other creditors duly proved their claims. After a discharge had 
been granted, a valuable asset was discovered and the estate was reopened 
on the application of the bankrupt. Cf. 30 Strat. 546 (1898), 11 U. S. C. 
§11(8) (1926). The trustee appealed from an order of the district court 
which permitted the filing of P’s claim and directed that it should be satis- 
fied only from the surplus remaining after full payment of the claims proved 
within the statutory period. Held, that the claim could not be filed after 
the six months’ period, and that the bankrupt was entitled to the surplus. 
Order reversed. In re Silk, 55 F.(2d) 917 (C. C. A. 2d, 1932). 
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The rule of the instant case has been applied even in favor of bankrupts 
who filed fraudulent schedules which, by the apparent lack of assets, dis- 
couraged creditors from proving their claims within the required period. Jn 
re Meyer, 181 Fed. 904 (D. Ore. 1910); Im re Knosco, 208 Fed. 201 (N. D. 
Ohio, 1913); cf. In re Peck, 168 Fed. 48 (C. C. A. 2d, 1909) (innocent mis- 
representation). Although these decisions were made with reluctance, any 
other interpretation was thought to be precluded by the unqualified wording 
of the statute. But other courts have reached an opposite result, on the theory 
that the time provision was intended for the protection of creditors who 
proved their claims promptly, rather than for the benefit of the bankrupt. 
In re Pierson, 174 Fed. 160 (S. D. N. Y. 1909) (no fraud); Williams v. Rice, 
30 F.(2d) 814 (C. C. A. 5th, 1929) (same); see 2 Cottier, BANKRUPTCY 
(13th ed. 1923) 1177; cf. Jn re Lenox, 2 F.(2d) 92 (W. D. Pa. 1924) (surplus 
to negligent creditor though all assets listed); Nassau Smelting & Ref. 
Works v. Brightwood Bronze Foundry Co., 265 U. S. 269, 272 (1924). In 
support of an interpretation favoring the creditor, the argument has been 
made that the provision of the statute giving the court power to reopen an 
estate would be useless if the fund discovered could not be distributed to 
those equitably entitled to it. See Williams v. Rice, supra, at 815. However, 
it would seem that this power may well have been intended only for the 
benefit of creditors who had proved their claims within the stipulated time. 
Certainly, such creditors should prevail over the petitioner in the instant 
case; but to return the surplus to the bankrupt when his own fraud or mistake 
has been the cause of the claimant’s delay appears grossly unfair. Cf. Jn re 
Towne, 122 Fed. 313 (D. Mass. 1903): But cf. 2 REMINGTON, BANKRUPTCY 
(3d ed. 1923) §§ 874, n.16, 875, n.18. To allow such recovery would seem 
certain to encourage fraud. Cf. Friedman, Concealment of Assets in Bank- 
ruptcy Cases (1909) 23 Harv. L. Rev. 30. Apparently, the real reason for 
the time limitation is to expedite the administration of the bankrupt’s es- 
tate. See McLaughlin, Amendment of the Bankruptcy Act (1927) 40 
Harv. L. REv. 341, 347; Colin, 1926 Amendments to the Bankruptcy Act 
(1926) 26 Cor. L. REv. 789, 801; Report of Special Committee on Practice 
in Bankruptcy Matters (1925) 50 A. B. A. Rep. 478, 488. But this purpose 
is hardly furthered by the interpretation here adopted, since the asset could 
not be administered until revealed. If a strict construction is insisted upon, 
legislative modification seems advisable. Cf. Jn re Paine, 127 Fed. 246, 250 
(W. D. Ky. 1904); (1907) 21 Harv. L. Rev. 142; (1923) 37 Harv. L. Rev. 
262, 263. 


BANKS AND BANKING— DeEposits— ALLOCATION OF WITHDRAWALS AS 
BETWEEN VALID AND PREFERENTIAL Deposits. — The defendant bank held 
the note of the X company for $25,000. On the day of maturity the com- 
pany apparently had $34,000 to its credit which had been properly deposited 
with the bank. But, unknown to the bank, the company was now insolvent, 
and an additional deposit of about $25,000 made on the day of maturity was 
found to be intended as a preference for the bank. The note was paid on 
the same day by charging it off against the company’s account. Withdrawals 
later reduced the balance to $30,000, though not below that sum. Further 
deposits, also found to be preferential, increased the balance by $70,000 so as 
to effect the payment, in a similar manner, of a note for $100,000, likewise 
held by the bank. Thereafter, the company was adjudged bankrupt, and the 
trustee sued the bank to recover the preferential payments. A statute made 
such preferences voidable regardless of the transferee’s good faith. N. Y. 
Stx. Corp. Law (1923) § 15 (since amended, Laws 1929, c. 653). But under 
the Bankruptcy Act the bank was entitled to retain the valid deposits as a 
set-off against the bankrupt’s debts. /30 Stat. 565 (1898), 11 U. S. C. § 108 
(1926). The appellate court ruled that the bank had been preferred to the 
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extent of $95,000. The bank’s successor brought a petition for a rehearing. 
Held, that the preference was $91,000, since the first note should be charged 
to the valid deposits, and the remaining $9,000 properly deposited were not 
affected by the withdrawals. Judgment modified. Matters v. Manufacturers’ 
Trust Co., 54 F.(2d) 1o10 (C. C. A. 2d, 1932). 

The problem of allocating withdrawals as between valid and preferential 
deposits appears to have been rarely presented to the courts, and the reasons 
for the allocation made in the instant case are not explained in the opinion. 
In a previous case decided by the present court under the same New York 
statute, a depositor sought to prefer his bank in the payment of unmatured 
notes by drawing a check to the bank’s order on an account which included 
valid deposits and subsequent preferential deposits. The court held that 
when the depositor became bankrupt the bank could set off the notes against 
the amount of the valid deposits in spite of the intervening reduction of the 
account below that amount. Kolkman v. Manufacturers’ Trust Co., 27 
F.(2d) 659 (C. C. A. 2d, 1928). That decision has been interpreted as an ap- 
plication of the rule of Clayton’s Case, which presumes an intention to with- 
draw earlier deposits first. See Note (1929) 38 YALE L. J. 788, 792; Clay- 
ton’s Case, t Mer. 572, 608 (1816); cf. Note (1914) 28 Harv. L. REv. 193. 
This rule would lead to an opposite result in the present situation. But if 
presumptions are to be invoked to determine the depositor’s intention, a 
presumption that he intended to leave the valid deposits untouched for the 
protection of the bank would seem more consistent with his desire to prefer 
the bank. This reasoning would support the allocation made, and is also con- 
sistent with what seems to have been the court’s view in the Kolkman case, 
that the preferential check was void, so that in effect the valid deposits re- 
mained in the account but were unaffected by the subsequent withdrawals 
and therefore available for set-off. However, if preferential deposits are con- 
sidered comparable to a trust fund for creditors, as was intimated in the 
Kolkman opinion, allocation of the withdrawals to valid deposits in both cases 
would follow from an application of the rule of Hallett’s case, that with- 
drawals from a fund in which trust money has been mingled may be charged 
to the money not affected by the trust. Knatchbull v. Hallett, 13 Ch. D. 
696 (1879); cf. Kolkman v. Manufacturers’ Trust Co., supra, at 661. An 
analogous result has been reached in denying to a bank a set-off against trust 
funds knowingly received for the depositor’s personal account. After com- 
plete withdrawal, subsequent deposits have been subjected to the trust. 
Hungerford v. Curtis, 43 R. I. 124, 110 Atl. 650 (1920); cf. National Bank 
v. Insurance Co., 104 U.S. 54 (1881). Ifa similar rule were applied here, any 
remaining balance of the original $34,000 might be wiped out in the turnover 
of subsequent withdrawals and deposits, though the total balance remained 
above $30,000. This procedure would, perhaps, be unduly harsh as against 
a bank which acted in good faith. But had the bank been guilty of collusion, 
as now required by an amendment to the statute, an allocation to the 
valid deposits would not appear unreasonable. Cf. N. Y. Laws 1929, c. 653. 
However, apart from any question of allocation, all the deposits remaining 
might conceivably be considered preferential. There are some indications that 
a mutual intention on the part of an insolvent depositor and a bank that 
originally valid deposits were not to be withdrawn would amount to a prefer- 
ence. See Germania Sav. Bank & Trust Co. v. Loeb, 188 Fed. 285, 290-91 
(C. C. A. 6th, 1911); Im re Percy Ford Co., 199 Fed. 334, 336 (D. Mass. 
1911). It might therefore be argued that where the bank’s collusion is un- 
necessary, the depositor’s intention alone should suffice. 


BANKs AND BANKING — Deposits — RIGHT TO PRIORITY IN RECOVERING 
Money DeposITED FOR TRANSMISSION. — A deposited $1600 with a bank in 
New York for transmission to the credit of B in Havana. After mingling the 
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money with its general assets, the bank cabled its Havana correspondent, 
with whom it had a credit balance, to pay the sum to B. It then credited 
the Havana bank with the proper amount. At the request of B, the cor- 
respondent bank cancelled the transfer. But before notice to this effect was 
sent to the New York bank, the state superintendent of banks had taken over 
its affairs. Subsequently, the credit in question was retransferred to the 
New York bank, and A petitioned for repayment in full. The superintendent 
of banks appealed from an order reversing the trial court’s denial of the 
petition. Held, that the petitioner was entitled to no priority over other 
depositors. Order reversed. Jn re Littman, 258 N. Y. 468, 180 N. E. 174 
(1932). 

The court assumed that the cancellation of the foreign credit left the 
transaction in the same state as if the credit had not yet been established. 
In such a situation it seems settled that there is a debtor-creditor rather than 
a trust or bailment relationship. Beecher v. Cosmopolitan Trust Co., 239 
Mass. 48, 131 N. E. 338 (1921); Legniti v. Mechanics & Metals Nat. Bank, 
230 N. Y. 415, 130 N. E. 597 (1921); see Stone, Some Legal Problems In- 
volved in the Transmission of Funds (1921) 21 Cou. L. REv. 507, 513-16. 
Contra: Winkler v. Veigal, 176 Minn. 384, 223 N. W. 622 (1929). But the 
court ignores the distinction between an executory contract to set up a 
foreign credit and a foreign credit completely established. While recognizing 
this distinction, the Supreme Court has reached a result similar to that of the 
principal case on the theory that the remitting bank retained complete con- 
trol over the foreign credit from which payment had been ordered, and thus 
remained a debtor to the depositor throughout the transaction. Equitable 
Trust Co. v. First Nat. Bank, 275 U. S. 359 (1928). It has been strongly 
argued, however, that such a transaction effects an equitable assignment pro 
tanto of the foreign credit, so that the remitting bank holds this portion of 
its claim against the correspondent bank in “ quasi-trust ” for the depositor. 
See Mr. Justice Stone, dissenting, in Equitable Trust Co. v. First Nat. Bank, 
supra, at 369; Stone, supra, at 522; cf. St. Louis v. Johnson, Fed. Cas. No. 12, 
235 (C.C. E. D. Mo. 1879); Farley v. Turner, 26 L. J. Ch. 710 (1857); Note 
(1927) 40 Harv. L. Rev. 481. If this theory were adopted in the principal 
case, the rejection and consequent cancellation of the credit would still present 
difficulties. But the insolvency of the transmitting bank might be regarded as 
revoking the implied authority to change itself from a trustee to a debtor 
which it might otherwise exercise on receiving notice of the cancelled credit. 
Cf. Lippitt v. Thames Loan & Trust Co., 88 Conn. 185, 90 Atl. 369 (1914). 
However, inasmuch as it does not affirmatively appear that a trust relation 
was contemplated by the parties, the court seems justified in taking the view 
most favorable to the general creditors. 


BANKS AND BANKING — INSOLVENCY — EFFECT OF FRAUDULENT REPRE- 
SENTATIONS PREVENTING WITHDRAWAL OF Deposits.— The officers of a 
bank, in order to prevent the withdrawal of a savings account, falsely stated 
to the representatives of an insane depositor that he had no such account with 
the bank. Subsequently the depositor died. But for the misrepresentation 
all the money would have been withdrawn by his guardians or executors be- 
fore the failure of the bank a year later. The receiver appealed from a decree 
charging the funds in his hands with a trust for the amount of the account in 
favor of the depositor’s estate. Held, that the estate was not entitled to 
priority. Judgment reversed. Fagan v. Whidden, U.S. Daily, April 7, 1932; 
at 240 (C. C. A. 5th, 1932). 

Imposition of a trust in the present situation involves difficulties, since the 
fraud did not give rise to any res representing an augmentation of the bank’s 
assets. In this respect the case differs from those where fraud induces new 
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deposits which are subjected to a constructive trust in order to give the vic- 
tim priority. Board of Supervisors of Lunenburg Co. v. Prince Edward- 
Lunenburg Co. Bank, 138 Va. 333, 121 S. E. 903 (1924); Board of Comm’rs 
of Crawford Co. v. Strawn, 157 Fed. 49 (C. C. A. 6th, 1907). Whether the 
requisite augmentation has occurred is often hard to ascertain owing to the 
complicated nature of banking transactions. It has been held that when one 
bank receives a check on another, no traceable res is created unless the clear- 
ance balance favors the collecting bank. Rorebeck v. Benedict Flour & Feed 
Co., 26 F.(2d) 440 (C. C. A. 8th, 1928). Contra: Kansas State Bank v. First 
State Bank, 62 Kan. 788, 64 Pac. 634 (1901); cf. Schumacher v. Harriett, 
52 F.(2d) 817 (C. C. A. 4th, 1931). And when a bank is paid with a check 
drawn on itself, a number of courts hold that there is no augmentation of its 
assets for purposes of creating a trust. Rorebeck v. Benedict Flour & Feed 
Co., supra; Hecker-Jones-Jewell Co. v. Cosmopolitan Trust Co., 242 Mass. 
181, 136 N. E. 333 (1922); cf. Ellerbe v. Studebaker Corp., 21 F.(2d) 993 
(C. C. A. 4th, 1927). Others, however, grant priority on the theory that the 
situation is the same as if cash were withdrawn and redeposited. State Nat. 
Bank v. First Nat. Bank, 124 Ark. 531, 187 S. W. 673 (1916); Messenger v. 
Carroll Trust & Sav. Bank, 193 Iowa 608, 187 N. W. 545 (1922). It has been 
suggested that this technique should be invoked to protect deposits like that 
of the instant case by treating the prevention of withdrawal as equivalent to 
fraudulently obtaining a new deposit. See (1931) 41 YALE L. J. 307; cf. 
Note (1931) 17 Corn. L. Q. 113. But apparently the few cases where the 
question has arisen have all denied priority. Jn re Farmers & Merchants’ 
Sav. Bank, 202 Iowa 859, 211 N. W. 532 (1926); Venner v. Cox, 35 S. W. 769 
(Tenn. Ch. App. 1895); State v. Banking Corp. of Mont., 77 Mont. 134, 251 
Pac. 151 (1926); Mallet v. Tunnicliffe, 136 So. 346, 137 So. 238 (Fla. 1931). 
On the other hand, where the depositor has been dissuaded from withdrawing 
by the bank’s promise to apply the deposit to a particular purpose, some 
courts have been inclined to find an agreement converting the fund into a 
special deposit, and, relying on the fiction of withdrawal and redeposit, have 
granted priority, though no actual segregation was intended. Davis v. 
McNair, 48 F.(2d) 494 (C. C. A. 5th, 1931); Bryan v. Coconut Grove Bank 
& Trust Co., 132 So. 481, 134 So. 229 (Fla. 1931); Ex parte Hernlen, 156 S. C. 
181, 153 S. E. 133 (1930). The present court was unwilling to extend this 
theory by implying a like agreement when none could in fact have been con- 
templated. In cases such as this it would seem that augmentation of assets 
is more than a technical requirement, for if the wrongful act has not clearly 
increased the funds available for general creditors, it appears unfair to the 
latter to curtail dividends by employment of the trust device. 


CHoses IN ACTION — NATURE AND REQUISITES OF ASSIGNMENT — PROM- 
IsE TO Pay OuT OF A SPECIFIED FUND AS AN EQUITABLE ASSIGNMENT. — A 
“ cemetery association ” employed agents to sell burial plots on a commission 
basis. The employment contracts provided: “ The first moneys received from 
sales shall be applied to the salesman’s commission until it shall have been 
paid in full. The salesman shall be under the duty of following up collections 
and seeing that the moneys are paid in. . . .” The association made an as- 
signment of its unpaid sales contracts in trust to secure advances made by an 
investment company, which had notice of the agency contracts. Another 
party brought a suit against the association. _When a receiver was substituted 
for the latter, the investment company filed its claim for the amount of its 
advances, and some salesmen intervened. The trial court directed that the 
proceeds of sales in the hands of the receiver, as well as future collections, 
should be applied to the payment of the commissions. The investment com- 
pany appealed. Held, that the salesmen had a prior claim on the fund. 
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Judgment affirmed. American Agency & Inv. Co. v. Gregg, 6 Pac.(2d) 1101 
(Colo. 1931). 

The court recognized the general rule that an assignment is not effected 
by a mere promise to pay out of a designated fund not yet in existence. 
Silent Friend Mining Co. v. Abbott, 7 Colo. App. 73, 42 Pac. 318 (1894); 
State v. Banking House of A. Castetter, 116 Neb. 610, 218 N. W. 584 (1928); 
Donovan v. Middlebrook, 95 App. Div. 365, 88 N. Y. Supp. 607 (1904); see 
4 Pace, Contracts (2d ed. 1920) § 2286, n.5. But it also said that, as an 
exception to this rule, an “ equitable assignment ” results when the fund is 
one to be created by the efforts of the promisee. Although this distinction 
does not appear to have been made before, the result is consistent with the 
decisions of the Supreme Court allowing the promisee a prior claim on the 
fund after collection. Ingersoll v. Coram, 211 U. S. 335 (1908); Barnes v. 
Alexander, 232 U. S. 117 (1914). However, the language in these cases in- 
dicates that the promisee acquires an equitable interest regardless of the man- 
ner in which the fund is created. Cf. Jn re Interborough Consol. Corp., 288 
Fed. 334, 349 (C. C. A. 2d, 1923). It seems doubtful whether the salesmen 
were given that power to collect and retain for their own benefit which is 
ordinarily considered essential for an assignment. See Fairbanks v. Sargent, 
117 N. Y. 320, 330, 22 N. E. 1039, 1042 (1889); 1 WILLISTON, CONTRACTS 
(1920) § 428. Moreover, decisions which protect the promisee tend rather 
to rely on the theory that the contract creates an equitable lien on the fund 
when the latter comes into being. See Barnes v. Alexander, supra, at 121; 
Wilson v. Seeber, 72 N. J. Eq. 523, 535, 66 Atl. go9, 913 (1907); Archibald 
v. Panagoulopoulos, 233 N. Y. 478, 493, 135 N. E. 857, 861 (1922); (1928) 
41 Harv. L. Rev. 404. Contra: Silent Friend Mining Co. v. Abbott, supra. 
It would seem that the present decision might well have been rested on this 
ground instead of purporting to make an exception to the rules for deter- 
mining whether an assignment has been made. See 1 WILLISTON, CONTRACTS 


§ 429. 


DAMAGES — MEASURE OF DAMAGES: CONTRACTS — BROKER’S DELAY IN 
DELIVERY OF STOCK CERTIFICATES IN ABSENCE OF EVIDENCE THAT PLAINTIFF 
WouLtp Have RESOLD ON FALLING MARKET. — The defendant stockbrokers 
purchased certain shares of stock for the plaintiff, but delayed delivery of 
the certificates for eighteen days, during which they steadily declined in 
value. After accepting delivery, the plaintiff sued for an amount equivalent 
to the depreciation of the stock during the delay. He neither alleged nor 
offered to prove that he would have sold the securities or that he had suffered 
any actual loss. From a judgment for the plaintiff, the defendant appealed. 
Held, that the plaintiff had shown no injury which entitled him to damages. 
Judgment reversed. Englehart v. Cassatt, 157 Atl. 256 (Pa. 1931). 

The court refuses to apply the usual rule that damages for delay in the 
delivery of goods are to be measured by the difference between the market 
values on the dates of actual and agreed delivery.. Cf. Ramish v. Kirsch- 
braun & Sons, 98 Cal. 676, 33 Pac. 780 (1893); Spiers v. Halstead, Haines 
& Co., 74 N. C. 620 (1876); see 2 Sepcwick, DamaceEs (oth ed. 1912) 
§ 735c. Although this doctrine is most frequently applied as between buyer 
and seller, it seems doubtful that the passage of title requires a different 
measure as against agents. Moreover, the rule is regularly applied in the 
somewhat analogous situation where the defendant is a carrier. American 
Ry. Exp. Co. v. Ewing Thomas Converting Co., 292 Fed. 335 (C. C. A. 3d, 
1923); 4 SepGwick, Damaces § 854. And there is some indication that 
the same measure of damages would obtain as between parties to a sale of 
stock. See Chapman v. Fowler, 132 App. Div. 250, 252, 116 N. Y. Supp. 
962, 964 (1909) semble. In general, it seems to be considered immaterial 
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whether the goods are bought for immediate resale. See Middleton & Co. v. 
Atlantic Coast Line Ry., 133 S. C. 23, 35, 130 S. E. 552, 556 (1925). But 
the presence of foreseeable damage greater than loss of resale often makes 
the consideration of market prices unnecessary. Cf. Adams Exp. Co. v. 
Allen, 125 Va. 530, 100 S. E. 473 (1919); see Hadley v. Baxendale, 9 Ex. 341, 
354-55 (1854); 4 SEDGwicK, DAMaGEs § 742. Where this is not the case, 
the orthodox rule has the merit of facilitating proof, but its potential injus- 
tice becomes manifest in the effort to apply it to subjects of pronounced 
fluctuation such as stocks, which are not necessarily bought for resale. See 
Lund v. Keller, 203 Wis. 458, 464, 233 N. W. 769, 771 (1930). 


EsTopPEL — BILts oF LaDING — EXTENT oF LIABILITY WHERE MISREPRE- 
SENTATION IS AS TO APPARENT CONDITION OF Goons. — The libellants, as con- 
signees, accepted drafts accompanying bills of lading which recited shipment 
of cheese at Naples “in apparent good order and condition.” Upon arrival 
in New York, the cheese was found to be infested with maggots. The trial 
court found that stains on a number of cases were sufficient to reveai this 
condition to the carrier at the time of shipment. There was evidence that 
for most of these cases the carrier received letters of indemnity from the 
shippers. The other cases gave no indications of decay when shipped, but 
their contents were also damaged. It was proved that the entire consign- 
ment was infested with maggots prior to shipment. Libels were filed against 
the ship and its owners. The respondents relied on exceptions in the bills of 
lading relieving them from liability for damage due to “ vermin” or “ de- 
cay.” The trial court decreed that they were liable for the damage to all the 
cases, occurring both prior to shipment and in transit. The respondents ap- 
pealed. Held, that the measure of damages was proper as applied to the 
stained cases. Judgment affirmed in part. The Carso, 53 F.(2d) 374 
(C. C. A. 2d, 1931), certiorari denied, sub nom. Navigazione Libera Triestina 
v. Molinelli, Giannusa & Rao, 52 Sup. Ct. 140 (1931). 

In earlier cases, any difference between the value of goods in apparent 
good condition and in actual good condition appears to have been ignored in 
the determination of damages. Cf. Higgins v. Anglo-Algerian S. S. Co., 248 
Fed. 386 (C. C. A. 2d, 1918); Martineaus v. Royal Mail Steam Packet Co., 
17 Com. Cas. 176 (1912). But liability is imposed on the theory that the 
carrier is estopped to deny receipt in good condition and is consequently 
liable for breach of its contract to deliver the goods in the condition in which 
they were shipped. See Bradstreet v. Heran, Fed. Cas. No. 1,792a, at 1184 
(C.C. S$. D. N. Y. 1849); Higgins v. Anglo-Algerian S. S. Co., supra, at 387; 
The Tomp, [1921] P. 337, 347. Accordingly, as pointed out in the dissent, it 
would seem that misrepresentation of apparent good condition should in- 
volve no liability for such injury to the goods as would result from the maxi- 
mum amount of decay which could be present at the time of shipment with- 
out being apparent to the carrier. However, the difficulty of ascertaining 
damages on this basis is manifest. And the desirability of discouraging fraud 
may explain the court’s rejection of this argument. Like considerations tend 
to justify the tolling of the clauses excepting damage due to decay during 
carriage, since such damage was an inevitable consequence of the condition 
upon shipment. Cf. The Kerlew, 43 F.(2d) 732, 736 (S. D. N. Y. 1924). 
Logical difficulties may be presented by the position of the libellant. While 
asserting that the carrier can not deny the good condition of the shipment, 
the consignee must also show that the injury originated before shipment, in 
order to avoid the clause excepting damage from decay in transit. This ob- 
jection might be obviated by founding recovery on breach of a warranty that 
the shipment was in apparent good condition. See Olivier Straw Goods Corp. 
v. Osaka Shosen Kaisha, 47 F.(2d) 878, 879 (C. C. A. 2d, 1931), (1928) 41 
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Harv. L. Rev. 672; Hopcson, SHippiInc DocuMENTs (2d ed. 1929) 120. 
Moreover, this theory, which is also suggested by the court, would involve no 
problem as to the measure of damages, since the carrier would be liable for all 
proximate consequences. Cf. St. John N. F. Shipping Corp. v. Companhia 
Geral Commercial Do Rio De Janeiro, 263 U.S. 119 (1923); see 2 WILLIsTON, 
SALES (2d ed. 1924) § 614. The same result would be reached in an action for 
deceit. Cf. Compania Naviera Vascongada v. Churchill & Simm, 11 Com. 
Cas. 49 (1906); see Higgins & Co. v. Anglo-Algerian S. S. Co., 242 Fed. 568, 
571 (1915), rev’d on other grounds, 248 Fed. 386 (C. C. A. 2d, 1918). It 
might also be argued that if the consignees had rejected the consignment as 
delivery of the wrong goods, they could sue for conversion, and the carrier 
would be estopped to deny receipt of the goods described. Cf. 1 Wri.tston, 
Sates § 418. But if any tort were committed, it occurred on land, and was 
therefore not within the jurisdiction of admiralty. Cf. Williams v. Providence 
Washington Ins. Co., 56 Fed. 159 (S. D. N. Y. 1893); see 1 BENEDICT, AMERI- 
cAN ApMIRALTY (5th ed. McClosky 1925) § 127. 


EXECUTORS AND ADMINISTRATORS— PROCEEDINGS AGAINST — ACTION 
AGAINST ANCILLARY ADMINISTRATOR BY NON-RESIDENT ON CONTRACT MADE 
AND BROKEN WITHIN THE STATE.—A and B, who were non-resident aliens, 
made a contract in New York through their agents. After A’s death abroad, 
his widow assigned to the plaintiff a claim for breach of the contract. At the 
time of the assignment and at the time of the present action the plaintiff was 
a resident of New Jersey. B had died in Switzerland, a resident of that coun- 
try. The plaintiff brought this action in New York against the ancillary ad- 
ministrator of B’s estate. He claimed damages for failure to perform the 
contract in New York, and alse declared on an account stated in a foreign 
country. From a judgment affirming the trial court’s dismissal of the com- 
plaint, the plaintiff appealed. Held, that the lower court had discretion to 
refuse to hear the case. Judgment affirmed. Wedemann v. United States 
Trust Co. of N. Y., 258 N. Y. 315, 179 N. E. 712 (1932). 

The court relies in part on the argument that final judgment for the plain- 
tiff might be futile. In New York the surrogate may in his discretion refuse 
to hear the claims of all creditors against an ancillary representative. Matter 
of Meyer, 244 N. Y. 598, 155 N. E. 913 (1926); N. Y. Sur. Cr. Act, § 165 
(1920). But cf. Estate of Hanreddy, 176 Wis. 570, 186 N. W. 744 (1922). 
And it is apparently immaterial that a claim has been reduced to judgment 
against the estate in a New York court. See Hopper v. Hopper, 53 Hun 394, 
397, 6 N. Y. Supp. 271, 272 (1889), afd, 125 N. Y. 400, 26 N. E. 457 
(1891); cf. Matter of Perkins’ Estate, 122 Misc. 593, 597, 204 N. Y. Supp. 
667, 670-71 (1924). Moreover, such a judgment would not be binding else- 
where in the United States, and the law of Switzerland was not shown to be 
otherwise. Stacy v. Thrasher, 6 How. 44 (U. S. 1848); Johnston v. McKin- 
non, 129 Ala. 223, 29 So. 696 (1900). But the same objections would seem 
to apply as against a resident plaintiff, whose right to sue, the present court 
does not question. Cf. Matter of Meyer, supra. Furthermore, the court was 
confronted with its previous holding that there is no discretion to dismiss a 
contract action by a non-resident against an ancillary executor, in spite of 
the possibility that the judgment would not be enforced. Hopper v. Hopper, 
supra. A judgment against an ancillary executor would probably receive at 
least prima facie recognition in another state. See Hopper v. Hopper, supra, 
125 N. Y. at 406, 26 N. E. at 458; cf. Hill v. Tucker, 13 How. 458 (U. S. 
1851); Carpenter v. Strange, 141 U. S. 87 (1891). The court avoids the 
Hopper case by observing that an ancillary administrator may be regarded 
as the agent of a foreign state whereas an ancillary executor owes his office 
primarily to an act of the testator. Cf. Helme v. Buckelew, 229 N. Y. 363; 
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366, 128 N. E. 216 (1920). The distinction appears to lack substance. 
See Goodrich, Problems of Foreign Administration (1926) 39 Harv. L. REv. 
797, 825. However, the result of the decision may be desirable on grounds of 
convenience in the administration of justice, since it seems that most of the 
important witnesses were in Europe. See Wedemann v. United States Trust 
Co. of N. Y., 136 Misc. 515, 516, 240 N. Y. Supp. 20, 21 (1930). But the 
court declares that as between the original parties to a contract the mere 
fact that they are non-residents will not give the courts discretion to refuse 
to exercise their jurisdiction. This statement is in accord with previous in- 
dications that New York will not extend its doctrine of forum non con- 
veniens to contract cases. Cf. Rodger v. Bliss, 130 Misc. 168, 223 N. Y. Supp. 
401 (1927); Hutchinson v. Ward, 192 N. Y. 375, 85 N. E. 390 (1908); Blair, 
The Doctrine of Forum Non Conveniens in Anglo-American Law (1929) 29 
Cot. L. Rev. 1, 30. Apart from the policy against ambulance chasing there 
appears to be no compelling reason for distinguishing contract from tort cases 
in this respect. However, if the law of a given state governs a cause of action, 
it is questionable whether that state should refuse to entertain the suit. Yet 
a lower New York court has recently declined to hear a tort case arising within 
the state between non-residents. Gainer v. Donner, 140 Misc. 841, 251 N. Y. 
Supp. 713 (1931), (1931) 45 Harv. L. REv. 386. 


HoMIcIbE — RESPONSIBILITY FOR VICTIM’s SUICIDE FOLLOWING ASSAULT. — 
The defendant was indicted for murder under a statute providing that “ who- 
ever ...in the... attempt to perpetrate, a rape . . . or by administer- 
ing poison, or causing same to be administered, kills any human being, is 
guilty of murder.” Inp. ANN. Stat. (Burns, 1926) § 2412. It was shown that 
the defendant manhandled and attempted to rape a girl, who, being dis- 
tracted with humiliation and shame, took poison a few hours later, and died 


from the effects thereof about a month afterward. The accused excepted to 
the court’s instruction that it was for the jury to decide whether the suicide 
was the natural and probable consequence of the defendant’s acts; that if 
the finding should be in the affirmative, he was guilty of felonious homicide; 
otherwise not. At the request of the defendant, the court defined suicide as 
“taking one’s own life while possessed of sound mind.” The accused was 
convicted of murder in the second degree, and appealed on the grounds, 
among others, that the evidence did not support the verdict and that the 
instructions excepted to were erroneous. Held, that the defendant was prop- 
erly convicted. Judgment affirmed. Stephenson v. State, 179 N. E. 633 
(Ind. 1932). 

There seems to be little precedent for the imposition of criminal responsi- 
bility for death caused by the victim’s suicide. The formula generally ap- 
plied, and quoted by the instant court, is that where death results from an 
intervening cause, the accused is guilty of homicide only if this cause was 
foreseeable. See CLARK AND MARSHALL, Law or Crimes (3d ed. 1927) 
§ 238. This condition is satisfied if the victim kills himself in an effort to 
escape from impending physical violence. Cf. Rex v. Beech, 23 Cox Cr. Cas. 
181 (1912); Rex v. Valade, 26 Can. Cr. Cas. 233 (1915). Frightening 
a person to death may also amount to homicide. Cf. Jn re Heigho, 18 Idaho 
566, 110 Pac. 1029 (1910). Had it been shown that the deceased was 
abnormally sensitive, the accused might conceivably be responsible under 
the rule that the wrongdoer takes his victim as he finds him. Cf. Huckabee 
v. State, 159 Ala. 45, 48 So. 796 (1909); State v. O’Brien, 81 Iowa 88, 46 
N. W. 752 (1890). In civil actions liability has been imposed where suicide 
results from an uncontrollable impulse traceable to the injury. Wéilder v. 
Russell Library Co., 107 Conn. 56, 139 Atl. 644 (1927); In re Sponatski, 220 
Mass. 526, 108 N. E. 466 (1915). But cf. Salsedo v. Palmer, 278 Fed. 92 
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(C. C. A. 2d, 1921); (1922) 31 YALE L. J. 667. It seems clear from the evi- 
dence that the “ distracted’ and “ irresponsible ” state of the victim in the 
instant case fell short of this condition. American courts do not usually hold 
deliberate suicide a proximate consequence of tortious injury. Scheffer v. 
Washington Ry., 105 U.S. 249 (1881); Daniels v. New York,N.H.& H.R.R., 
183 Mass. 393, 67 N. E. 424 (1903). Contra: Garrigan v. Kennedy, 19 S. D. 
11, 101 N. W. 1081 (1904). This rule, however, has been severely criticized, 
and there are some signs of its modification. Cf. Sinclair’s Case, 248 Mass. 
414, 143 N. E. 330 (1924); Note (1903) 17 Harv. L. Rev. 125. In England 
tort damages may be obtained for death resulting from deliberate suicide. 
Marriott v. Maltby Colliery Co., 37 T. L. R. 123 (1920); see (1921) 34 
Harv. L. Rev. 563; (1921) 69 U. or Pa. L. Rev. 286. It may be doubted 
whether the English doctrine should be extended to criminal cases. Cf. 
Lewis v. Commonwealth, 19 Ky. L. R. 1139, 42 S. W. 1127 (1897). How- 
ever, one court has indicated that a conviction for homicide would be proper 
if the original injury were mortal and if the victim were rendered irresponsible 
thereby. See State v. Angelina, 73 W. Va. 146, 150, 80 S. E. 141, 143 (1913). 
And a conviction has been sustained where death resulted from the combined 
effects of the original injury and a self-inflicted wound. People v. Lewis, 
124 Cal. 551, 57 Pac. 470 (1899), Note (1899) 13 Harv. L. REv. 219. It is 
possible that the present decision will be explained on the ground that the 
prosecution maintained that death was also caused by wounds inflicted during 
the assault. But the court does not seem prepared to affirm the conviction 
on this interpretation of the evidence. 


Income Tax — Wuat 1s InNcomME— DEDUCTION For Loss ON SECURITIES 
OF ANOTHER CORPORATION DISTRIBUTED AS DiIvipENDS.— The taxpayer, a 
savings bank, acquired shares in another corporation subsequent to 1913. 
Several years later, when the stock had depreciated in value, it was dis- 
tributed as a dividend in kind to the shareholders. No cash dividend had 
been declared. The Revenue Act of 1921 provided “that the basis for as- 
certaining the gain derived or the loss sustained from a sale or other disposi- 
tion of property . . . acquired after February 28, 1913, shall be the cost of 
such property.” 42 Stat. 229 (1921). The Board of Tax: Appeals dis- 
allowed a deduction for the difference between the cost of the stock and its 
value at the time of distribution. The taxpayer appealed. Held, that such 
a transfer in kind was not “ other disposition” within the meaning of the 
Act. Decision affirmed. First Sav. Bank of Ogden v. Burnet, 53 F.(2d) 
g19 (App. D. C. 1931). 

The court reasoned that on the principle of eiusdem generis “ other disposi- 
tion ” must be in the nature of a sale. It is clear that no deductible loss is repre- 
sented by the decline in value of property given away. See 1 MONTGOMERY, 
INCOME TAX ProcepuRE (1927) 1141; U. S. Treas. Reg. 74, Art. 261 (1928). 
On the other hand, deduction has been permitted where the property is used 
to satisfy a legal obligation which has been created in terms of money. 
Paul Guenther, 2 B. T. A. 105 (1925); O. D. 555, 2 Cum. Bull. 130 (1920). 
Thus when a dividend of specified cash value is declared payable in securities, 
the difference between the cost and market price at the time of distribution 
has been allowed as a deduction. Callanan Road Improvement Co., 12 
B. T. A. 1109 (1928); cf. Bacon-McMillan Veneer Co., 20 B. T. A. 556 
(1930). The transaction in the instant case seems more analogous to the 
satisfaction of an obligation than to the making of a gift. That stockholders 
have some interest in profits is indicated by their power to compel a distri- 
bution when unreasonably withheld. Cf. Dodge v. Ford Motor Co., 204 
Mich. 459, 170 N. W. 668 (1919); see BALLANTINE, CoRPORATIONS (1927) 
§157. The Treasury Regulations, however, have consistently denied de- 
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ductions when assets of a corporation in liquidation are distributed in kind. 
U. S. Treas. Reg. 45, Art. 547 (1918); id. 74, Art. 71 (1928). Finding it 
difficult to draw a substantial distinction between distributions in liquidation 
and as dividends, the court took the view that the analogy of the administra- 
tive rulings should be followed. Cf. Brewster v. Gage, 280 U. S. 327, 336 
(1930). But it was conceded that at the time of the transfer the taxpayer 
had suffered an actual loss. And since deduction would presumably have 
been allowed if the stock had been sold in order to distribute the proceeds, 
in the present situation it would not seem unreasonable to permit the deduc- 
tion of what would probably be regarded as a loss by conservative account- 
ing practice. Cf. Paton, ACCOUNTANTS’ HaANbDBOOK (2d ed. 1932) 1112, 1113. 
But cf. Hollenberg Music Co., 6 B. T. A. 421 (1927). However, any deprecia- 
tion occurring after the distribution of the shares as such was authorized 
would seem to involve no loss to the taxpayer. Cf. Parkersburg Iron & 
Steel Co., 17 B. T. A. 74 (1929), aff'd, 48 F.(2d) 163 (C. C. A. 4th, 1931). 
The court observes that, as a corollary to its holding, no taxable gain would 
result in a case where securities distributed as dividends had appreciated in 
value. But, though the rule adopted may be advantageous to other tax- 
payers, neither the wording of the statute nor administrative convenience 
seems to compel the hardship to the individual taxpayer which results from 
the instant decision. 


INTERSTATE COMMERCE — BURDENS IMPOSED ON INTERSTATE COMMERCE — 
Suir AGAINST ForEIGN CARRIER. — The plaintiff brought suit in Massachu- 
setts against an interstate railroad to recover damages for the breach in 
Georgia of a contract made in New York. The defendant, which had been 
incorporated in another state, had neither an agent nor a place of business in 
Massachusetts. When the contract was made, and at all times since then, the 
plaintiff was a resident of Massachusetts. No service upon the defendant was 
effected within the state, but funds due the defendant were attached, con- 
cededly in accordance with statutory provisions. Mass. Gen. Laws (1921) 
c. 227, § 1, c. 246, §§ 1, 4. The defendant appeared specially and moved to 
dismiss on the ground that a trial in Massachusetts would constitute an un- 
reasonable burden on interstate commerce, since it would necessitate the 
prolonged absence of some of the defendant’s employees from their duties. 
The motion was denied, and the defendant appealed. Held, that the trial 
would not be an unreasonable burden on interstate commerce. Order affirmed. 
Cressey v. Erie R. R., 180 N. E. 160 (Mass. 1932). 

The plaintiff’s residence in Massachusetts at the time the cause of action 
arose distinguishes the present situation from those in which the Supreme 
Court has considered the effect of the interstate commerce clause on the im- 
portation of causes of action. The clause was first invoked to prevent the 
trial of an extra-state cause of action between a non-resident plaintiff and a 
non-resident railroad not owning nor operating lines within the state of the 
forum. Davis v. Farmers Co-operative Equity Co., 262 U. S. 312 (1923). 
The principle was later extended to the case of a plaintiff who acquired a 
residence in the state of the forum after the cause of action had accrued and 
made no showing that the change was not merely for purposes of litigation. 
Michigan Cent. R. R. v. Mix, 278 U. S. 492 (1929). In the Court’s most 
recent decision on the subject the same result was reached apparently without 
reference to the plaintiff's motives. Denver & Rio Grande W. R. R. v. Terte, 
284 U. S. 284 (1932). These cases might conceivably have been rested on 
want of personal jurisdiction under the due process clause, since the defend- 
ants merely solicited business within the state. Cf. Green v. Chicago, B. & 
Q. Ry., 205 U. S. 530 (1907). But cf. (1928) 42 Harv. L. Rev. 131; (1930) 
43 id. 1156,1157. But a judgment in favor of a non-resident plaintiff against 
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a foreign interstate railroad not operating in the state has been held invalid 
where, as in the instant case, jurisdiction was obtained merely by garnish- 
ment, and objections on grounds of due process were consequently pre- 
cluded. Atchison, T. & S. F. Ry. v. Wells, 265 U.S. 101 (1924); cf. Foster, 
Place of Trial in Civil Actions (1930) 43 Harv. L. REv. 1217, 1234-37. The 
opinion in the Davis case expressly left open the question whether, regardless 
of the burden on interstate commerce, a suit would be permitted in the state 
of the plaintiff’s continued residence. See Davis v. Farmers Co-operative 
Equity Co., supra, at 316-17. Moreover, the exercise of jurisdiction based 
upon garnishment has been upheld as against an extra-state railroad, in a 
suit by a resident for damages to freight consigned to a destination within 
the state; but the injury was not shown to have occurred outside the state. 
Missouri ex rel. St. Louis, B. & M. Ry. v. Taylor, 266 U.S. 200 (1924). The 
court in the instant case sought to “balance the interests” and concluded 
that the burden on interstate commerce was reasonable in view of the hard- 
ship to the plaintiff if he were compelled to sue elsewhere. Cf. Note (1929) 
42 Harv. L. REv. 1062, 1067. In the Terte case, however, the Court “as a 
practical matter” refused to consider the “ relative inconvenience of the 
parties.” See Denver & Rio Grande W. R. R. v. Terte, supra, at 287-88. If 
this be taken to mean that reasonableness is to be determined by fixed criteria 
regardless of the degree of hardship on the particular plaintiff, it may be 
doubted whether the time at which bona fide residence is acquired affords a 
substantial basis for distinction. Cf. W. H. Hodges & Co. v. Pennsylvania 
R. R., 14 La. App. 285, 128 So. 52 (1930), af’d, on other grounds, 171 La. 
699, 132 So. 115 (1930). But cf. Griffin v. Seaboard Air Line Ry., 28 F.(2d) 
998 (W. D. Mo. 1928). 


PLEDGES — TorTiIous DISPOSAL BY PLEDGEE — REPLEDGING FOR A GREATER 
Amount AS A CONVERSION. —A corporation dealing in stocks directed the 
claimants as brokers to clear certain transactions by the purchase of securities 
for its account. The stock, bought by the brokers with their own funds, had 
not been taken up when bankruptcy proceedings were begun against the 
corporation. Prior to the filing of their claim, the brokers had pledged the 
securities without permission for a loan greater than the amount due on them 
from the alleged bankrupt. A statute made such a repledge without the 
customer’s consent a felony if the broker should thereby cause loss to the 
customer by inability to deliver the securities. N. Y. PENAL Law (1909) 
§ 956, as added by N. Y. Laws 1913, c. 500. The referee ruled that the 
bankrupt had a right of action for conversion of the stocks which could be 
set off against the brokers’ claim. This order was affirmed and the claimants 
appealed. Held, that the repledge was a conversion actionable without a 
tender of the sum due. Order reversed on other grounds. Jn re Salmon 
Weed & Co., 53 F.(2d) 335 (C. C. A. 2d, 1931). 

In order to procure necessary funds, brokers commonly repledge cus- 
tomers’ securities without keeping securities of the same kind available for 
delivery. See MryER, STOCKBROKERS AND STOCK EXCHANGES (1931) §§ 69, 
71; In re Kardos, 27 F.(2d) 690, 695 (C. C. A. 2d, 1928). But express 
authority to make such repledges is usually obtained. See MEvER, op. cit. 
supra, §§ 69, 108. Despite the prevalence of the practice, courts have refused 
to find implied authority. Sproul v. Sloan, 241 Pa. 284, 88 Atl. 501 (1913); 
see German Sav. Bank of Baltimore City v. Renshaw, 78 Md. 475, 488, 489, 
28 Atl. 281, 283 (1894). Even if the practice were shown to be common in 
clearance transactions between dealers, the New York statute would probably 
induce greater judicial reluctance to perceive implied permission. The present 
decision follows American cases treating an unauthorized repledge for an 
excessive amount as a conversion in itself. King Cattle Co. v. Joseph, 158 
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Minn. 481, 198 N. W. 798, 199 N. W. 437 (1924); Sterling’s Estate, 254 Pa. 
155, 98 Atl. 771 (1916); see Note (1922) 35 Harv. L. REv. 318, 320, n.16. 
But see Parks, Rights of a Pledgor on Transfers of a Pledge (1922) 6 MINN. 
L. REv. 173, 183, 184. English courts, however, have held that there is no 
conversion unless the pledgor makes a tender and the pledgee then fails to 
deliver. Donald v. Suckling, L. R. 1 Q. B. 585 (1866); cf. Halliday v. Holgate, 
L. R. 3 Ex. 299 (1868); Clarke v. Baillie, 45 Can. Sup. Ct. 50 (1911). 
But cf. Conmee v. Securities Holding Co., 38 Can. Sup. Ct. 601 (1907). 
And this rule is supported by a Supreme Court decision, which the pres- 
ent court distinguishes by pointing out that it might have been rested 
on the doctrine of McNeil v. The Bank. Talty v. Freedmen’s Sav. & 
Trust Co., 93 U. S. 321 (1876); cf. McNeil v. Tenth Nat. Bank, 46 N. Y. 
325 (1871). Decisions of the Appellate Division appear inconsistent. Cf. 
Heaphy v. Kerr, 190 App. Div. 810, 180 N. Y. Supp. 542 (1920), aff'd, 232 
N. Y. 526, 134 N. E. 557 (1921) (conversion). But cf. Rogers v. Thomson, 
215 App. Div. 541, 214 N. Y. Supp. 193 (1926) (no conversion). But the 
Court of Appeals has intimated that it would regard the transaction as a 
conversion. See Wood v. Fisk, 215 N. Y. 233, 238-39, 109 N. E. 177, 178 
(1915); Kittredge v. Grannis, 244 N. Y. 168, 173, 155 N. E. 88, 89 (1926). 
But cf. Lewis v. Mott, 36 N. Y. 395 (1867); MEYER, op. cit. supra, §.73. 
The practice is considered objectionable since, as in the case of a sale, the 
failure to retain control of similar securities makes recovery largely de- 
pendent upon the continued solvency of the broker. See MEyEr, op. cit. 
supra, § 70. It seems clear that the purpose of the New York statute is 
to deter such repledging, though penal liability is incurred only if loss to the 
customer results. See People v. Atwater, 229 N. Y. 303, 310, 312, 128 N. E. 
196, 198, 199 (1920). As the present court observes, this legislative pro- 
hibition would militate strongly against denying liability in the instant case. 
See In re J. C. Wilson & Co., 252 Fed. 631, 643 (S. D. N. Y. 1917); cf. 
Pound, Common Law and Legislation (1908) 21 Harv. L. Rev. 383; Note 
(1917) 30 Harv. L. Rev. 742. Likewise, the statute has led the New York 
court to reverse its previous ruling and hold that a right of action for 
wrongful hypothecation survives a discharge in bankruptcy as a claim for 
“wilful and malicious injury.” Heaphy v. Kerr, supra; see Wood v. Fisk, 
supra, at 240-41, 109 N. E. at 178-79; cf. 30 Stat. 550 (1898), 11 U. S.C. 
$35 (1926). Cf. also Thayer, Public Wrong and Private Action (1914) 27 
Harv. L. REv. 317. 


Quasi-ConTRACTS — PAYMENT OF DEBTS OF DECEASED BY SUPPOSED DE- 
VISEE.— The plaintiff alleged that, believing in good faith that she was the 
devisee of the decedent’s property, she had paid taxes thereon and also dis- 
charged a note of the deceased. It later appeared that the instrument under 
which the plaintiff claimed was not the last will of the testator. An action 
at law was brought against the administratrix to recover the amount of these 
payments. A demurrer was sustained and the plaintiff appealed. Held, that 
the plaintiff was not entitled to recover at law. Judgment affirmed. Smith v. 
Carter, 161 S. E. 649 (Ga. App. 1931). 

Recovery was apparently denied on the strength of the general rule that 
quasi-contractual relief will not be extended to one who voluntarily dis- 
charges the debt of another. See KEENER, Quasi-ConTRACTs (1893) 388. 
But it was intimated that relief in equity was at least a possibility. Such 
relief has been granted to parties who, mistakenly believing themselves solely 
entitled to an estate, have discharged its obligations. Coudert v. Coudert, 43 
N. J. Eq. 407, 5 Atl. 722 (1887); Walker v. Walker, 138 Tenn. 679, 200 S. W. 
825 (1917); cf. (1910) 24 Harv. L. Rev. 161. Since equity also professes 
hot to aid a volunteer, it is difficult to see why this distinction should be 
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drawn. Cf. Notes (1926) 39 Harv. L. Rev. 381, 383; (1899) 13 Harv. L. 
Rev. 297. Moreover, while the authorities are in confusion, recovery has 
been allowed at law for the payment of taxes under a reasonable mistake of 
fact as to ownership. Govern v. Russ, 125 lowa 188, 100 N. W. 325 (1904); 
Iron City Tool Works v. Long, 4 Sadler 57, 7 Atl. 82 (Pa. 1886); see (1910) 
58 U. or Pa. L. Rev. 328. Contra: Carr v. Stewart, 58 Ind. 581 (1877); 
Bateson v. Phelps’ Estate, 145 Mich. 605, 108 N. W. 1079 (1906); see Note 
(1908) 8 Cot. L. Rev. 654. And one who pays the debt of another in order 
to protect his own property is generally entitled to reimbursement in an ac- 
tion at law. Phinney v. Foster, 189 Mass. 182, 75 N. E. 103 (1905); Hogg 
v. Longstreth, 97 Pa. 255 (1881); see Woopwarp, Quasi ConTRACTS (1913) 
§ 248. Contra: William Ede Co. v. Heywood, 153 Cal. 615, 96 Pac. 81 
(1908). As long as the plaintiff believes in good faith that he is protecting 
his own property interests, it would seem that the same rule should apply 
though the payment be occasioned by mistake as in the principal case. Un- 
der such circumstances it can hardly be said that the payment was merely 
“voluntary ” or officious. See Hope, Officiousness (1929) 15 Corn. L. Q. 25, 
(1930) 205, 217. In the absence of statute, innocent wrongdoers have been 
denied affirmative recovery at law for improvement of another’s property 
under a mistake as to ownership. Webster v. Stewart, 6 Iowa 401 (1858); Isle 
Royale Mining Co. v. Hertin, 37 Mich. 332 (1877); see THursTON, CASES IN 
Quast ConTRACT (1916) 444, n.11. But the most plausible reason for refus- 
ing relief in the improvement cases is that the true owner should not be forced 
to pay for undesired benefits. See /sle Royale Mining Co. v. Hertin, supra, at 
338; Woopwarb, op. cit. supra, § 188. This argument seems inapplicable in 
the present situation, since the benefits were conferred by the extinction of 
preéxisting legal obligations owed by the defendant. Although it may be 
difficult to fit the instant case into any of the usual categories of quasi- 
contractual relief, the facts seem to present an example of the unjust en- 
richment which has been regarded as the foremost basis for this form of 
remedy. Cf. Biddeford v. Benoit, 128 Me. 240, 147 Atl. 151 (1929); (1930) 
43 Harv. L. Rev. 1164. 


STATUTES — CONSTRUCTION OF Foop AND Drucs Act — STATEMENTS OF 
CoMMITTEE CHAIRMAN AND DesatTEs AS Alps TO ConstRUCTION. — A shipper 
had received an order for some figs of a certain quality from a manufacturer 
in Austria who used such fruit in the preparation of a coffee substitute. A 
consignment intended to fulfill this order was found to be wormy in part, but 
in spite of this condition it complied with the buyer’s specifications. The 
United States brought a libel seeking the condemnation of the figs under the 
Food and Drugs Act which prohibits the shipment of adulterated food in 
interstate or foreign commerce. 34 STAT. 768, 771 (1906), 21 U.S. C. §§ 2, 14 
(1926). It is provided that foods which contain “ filthy, decomposed, or 
putrid ” matter are adulterated within the meaning of the Act. 34 Star. 769 
(1906), 21 U. S. C. §8 (1926). A saving clause declares that “ No article 
shall be deemed misbranded or adulterated . . . when intended for export 
to any foreign country and prepared or packed according to the specifications 
or directions of the foreign purchaser when no substance is used in the 
preparation or packing thereof in conflict with the laws of the foreign country 
to which said article is intended to be shipped. . . .” 34 Stat. 768 (1906), 
21 U. S. C. § 2 (1926). The Austrian law required coffee substitutes to “be 
free from molds, insects, and their maggots.” From an adverse decree the 
libellant appealed. Held, that the wormy condition of the goods related to 
their preparation and packing within the meaning of the saving clause. Decree 
affirmed. United States v. Catz American Co., 53 F.(2d) 425 (C. C. A. 9th, 


1931). 
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A fear that the words “ prepared and packed”’ would meet with the con- 
struction adopted by the present court was voiced during the Senate debates 
on the clause in question. But the chairman of the committee which drafted 
the provision, as well as the others who spoke, disclaimed an intention to 
exempt goods which were in themselves defective. See 40 Conc. REC. 1130, 
1132, 2729-30 (1906). Apparently, the purpose of the provision was to pro- 
tect shippers who comply with the directions of foreign purchasers by pre- 
paring and packing food for shipment with materials which might otherwise 
come within the prohibition of the statute. But cf. id. at 1131. These ex- 
pressions of opinion are not discussed by the court though its attention was 
directed tothem. See Brief for Appellant, at 9-12; Brief for Appellee, at 16. 
To what extent debates should be considered in connection with the legisla- 
tive history of an ambiguous statute is a question which is unlikely to come 
up for definite decision, and the proper judicial attitude is by no means clear. 
Cf. Radin, Statutory Interpretation (1930) 43 Harv. L. REv. 863, 870-73; 
Landis, A Note on “ Statutory Interpretation,” id. 386. It is generally said 
that debates may not be used for this purpose. See United States v. Trans- 
Missouri Freight Ass’n, 166 U.S. 290, 318 (1897); Woollcott v. Shubert, 217 
N. Y. 212, 221, 111 N. E. 829, 831 (1916). But some opinions seem to indi- 
cate a more receptive attitude. See Standard Oil Co. of N. J. v. United States, 
221 U. S. 1, 50 (1911); United States v. Bhagat Singh Thind, 261 U.S. 204, 
214 (1923); cf. Note (1899) 13 Harv. L. Rev. 52. And courts have availed 
themselves of explanatory statements made to the legislature by the members 
in charge of the legislation. See Binns v. United States, 194 U. S. 486, 495 
(1904); Duplex Printing Press Co. v. Deering, 254 U.S. 443, 475 (1921); 
State ex rel. Corp. Comm. v. Southern Ry., 185 N. C. 435, 464, 117 S. E. 563, 
577 (1923); Miller, The Value of Legislative History of Federal Statutes 
(1925) 73 U. or Pa. L. REv. 158, 169-70. But cf. Hartford v. Connecticut 
Co., 107 Conn. 312, 341, 140 Atl. 734, 745 (1928). That the language of the 
present statute so plainly required the result reached by the court as to pre- 
clude any consideration of extrinsic aids to construction may be doubted. On 
the other hand, a dictum in an earlier case is in accord with the instant de- 
cision. See Philadelphia Pickling Co. v. United States, 202 Fed. 150, 154 
(C. C. A. 3d, 1913); cf. U. S. Dept. or Acric. Recs. ror ENFORCEMENT OF 
THe Foop anp Drucs Act, No. 31 (1906); id. No. 27 (goth rev. 1927), 
1 DuNN, Foop AnD Druc Laws (1927) 16. But even if this interpretation 
be accepted, it would seem that the consignment might have been condemned 
on the ground that the goods did not comply with the foreign law. The 
majority took the view that this was immaterial since the consignee might 
remove the defect or decide to use the goods for other purposes than food- 
stuffs. But, as pointed out in the dissent, condemnation of defective goods 
has been upheld in analogous cases arising from shipment in interstate com- 
merce where the consignee was to purify the goods and even where they were 
not intended for use as food. Union Dairy Co. v. United States, 250 Fed. 231 
(C.C. A. 7th, 1918); United States v. Thirteen Crates of Frozen Eggs, 215 
Fed. 584 (C. C. A. 2d, 1914); see Hipolite Egg Co. v. United States, 220 U. S. 
45,54 (1911). Instead of extending the meaning of “ prepared and packed,” 
the court might conceivably have protected the shipper on the theory that 
foods which violate foreign laws are excepted if merely the method of pre- 
paring and packing them complies with the purchaser’s orders and the laws 
of his country. But such a literal interpretation would seem clearly contrary 
to the policy of pure food legislation. 
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CONCENTRATION OF CONTROL IN AMERICAN INDUSTRY. By Harry W. Laidler, 
New York: Thomas Y. Crowell Co. 1931. Pp. xvi, 501. $3.75. 


It is not easy to determine whether the grand prize for intrepidity should 
go to the Fifty-first Congress or to Harry W. Laidler. The one had the 
boldness to attempt to impose the competitive pattern upon the turbulent 
forces of a rising industrialism. The other has the courage to venture forth 
single-handed in quest of the instances of “ concentration of control” which 
have escaped the vigilance of the law. The federal legislature set up for 
business a standard of economic orthodoxy; the solitary inquirer pieces to- 
gether scraps of available evidence into cases of apostasy. 

As yet, distance does not afford perspective; we are too familiar with it 
all to see what a curious adventure in social control began with the Sherman 
Act. A great business systemi, unplanned and even unlooked for, was coming 
with a rush. It was to replace handicraft with factories, substitute corporate 
for individual enterprise, give to captains of industry strategic position and 
power, and transform an agrarian society with its complement of petty trade 
into a great industrial order. The men of eighteen hundred and ninety were 
unconcerned about the nature, and unconscious of the problems, of the 
emerging industrialism. The statesmen used no plan or program to shape 
the course of economic events; they contrived no ways and means to make 
of industry an instrument of national well-being. Instead they allowed 
social change to take its own path; and, when novelties were no longer to be 
ignored, they were content to put a ban upon departures from competition 
and “ to have the law on” the offenders. 

It was a curious usage —this reliance upon litigation to give effect toa 
public policy. It was of national concern that the new-fangled thing called 
big business should fall into the scheme of competitive arrangements which 
had grown up to keep petty trade in order; and yet the state, invoking all 
the sovereignty it could muster, did not effectively employ its regulatory 
powers to attain that object. At the time Jaissez faire was in the air, freedom 
of contract was put down as the great agency of social order, and an “ inter- 
ference ” with “ private enterprise” + was regarded as beyond the proper 
“ province of government.” So an act was drawn up which made a “ con- 
spiracy ” in “ restraint of trade ” a crime; an injured competitor was allowed 
to sue in tort for triple his damage; and equity was to be invoked to enjoin 
the practices of an unholy combination. The public had to resort to the 
indirection and circumlocution of actions at law and in equity to impose 
order upon business activity. 

It was rather credulous to employ so crude a device to attain so mighty 
an objective. The ways of justice are never beyond peradventure, and the 
processes of deciding cases lend themselves clumsily to the alien task of 
economic control. The Attorney General, a political appointee, is expected 
to discover departures from the competitive norm; he must under a conven- 
tional code of evidence prove his cases against erring corporations. He is 





1 It is significant that railroads had to be “ affected with a public interest ” and 
that the service industries had to become “ public utilities ” to justify their regulation | 
by the government. 
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opposed by resourceful lawyers, skilled in the moves which make up pro- 
cedure and in logomachy, and well-versed in the art of “ wearing the case 
out” before the real question is reached. ‘The issue is more likely to con- 
cern the technical departure of business conduct from the letter of the 
statute than its repugnance to the policy the legislative act was meant to 
embody. The intellectual resources upon which courts can draw to clarify 
judgment comprehend far more of precedents hailing from the days when 
“all the world was small town” than of records concerning the efficiency 
and waste which attends various types of industrial organization. The causes 
are likely to be tried before benches of judges far better acquainted with 
common-law pleading than with the economics of monopoly. The people 
accept the competitive system with a deep religious faith—and yet for its 
preservation put their trust in a resort to the ordeal of law. 

The test alike of popular faith and of professional skepticism is to be found 
in the record of law enforcement. The anti-trust acts — probably because 
of the common-law suit stuff out of which they were made — have proved a 
greater nuisance to associations of competitors than to huge aggregates of 
capital. The combination of enterprises by the acquisition of physical prop- 
erties has hardly been arrested by the law. In conspicuous instances even 
the legal dissolution of trusts seem to have imparted great vitality to the 
severed members. The administration of the statutes has presented far 
greater obstacles to the making of mutual agreements for the marketing of 
products, and frequently competitors have had to employ the utmost in- 
genuity to be able to do as they pleased and still to remain within the law. 
The anthracite operators, save for an initial victory, lost to the government 
every important legal battle, and yet were never divested of control over 
their properties. The threat to unity in policy has come more often from 
within than from without; the ups and downs of the business cycle have done 
more to impair morale and to break up combinations than have the raids 
of public officials. But concerns indulging in high-handed practices — or em- 
ploying resourceful counsel — have frequently had their activities curtailed; 
and combines of small traders and unions of workingmen have, on occasion, 
experienced a drastic justice not tempered with mercy. After nearly four 
decades of law enforcement, the Department of Justice ? recorded ten score 
of “ criminals ” sent to jail, nearly fourteen hundred paper decrees, a handful 
of small change * collected in fines, and a shipment of cigarettes confiscated 
in its illegal flight. 

All of this, at least on the face of the record, might be set down as a tribute 
to the efficacy of the anti-trust acts. A multitude of violations is not essen- 
tial to vindicate a statute; the very absence of cases may be an evidence of 
its worth as a preventive measure and a testimonial to the devotion of men 
of large affairs to the very letter of the law. The bother is that we lack a 
standard against which to measure the official figures of enforcement. If 
judicial administration worked perfectly —if there were no uncertainties, no 
defects in knowledge, no mistakes in judgment — there should be an indict- 
ment for every offense and a conviction for every indictment. We can dis- 
cover quite exactly the number of indictments and of convictions under the 





2 The Administration of the Sherman Anti-Trust Law, Sen. Doc. No. 79, 69th 
Cong. 1st Sess., Ser. No. 8557. Although the document is dated March 11, 1926, the 
picture of law enforcement presented there has not been substantially changed, 

3 The exact figure, at the date of the report, was $1,757,727. 
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Sherman Act, but, as for the number of offenses, a figure which has passed 
judicial scrutiny is not to be had. To seek it may even be presumptuous, for 
the process of law is the just and reasonable method for determining whether 
offenses have actually been committed. We seek the value of a fraction in 
which the numerator is a known quantity and the denominator an unknown. 

For lack of a term which the legal records can not supply, a judgment upon 
the efficacy of a public policy might have been lost. But Harry W. Laidler, 
in a study sponsored by the League of Industrial Democracy, presents at 
least a substantial mass of pertinent information. He makes no attempt to 
catalogue particular violations of the anti-trust statutes; the materials he 
presents would hardly insure convictions or even be accepted as evidence 
by trial courts. But insufficient as his statement may be in the instance, in the 
aggregate it is staggering. He takes up “ one by one the great branches of 
American business ” and gives “ close-up-pictures,” of “ the extent to which 
competitive conditions still exist” or have been supplanted by “ concentra- 
tion” or “monopoly.” He presents at least an outline of what in recent 
years has been happening in anthracite and gas and oil, in railroads and 
telegraphs and radio and power, in steel and automobiles and chemicals and 
paper, in food and textiles and entertainment, in banking and finance, 
and in a score of miscellaneous industries. His pages constitute a simple 
record of fact; his findings are too detailed to be set down here; his re- 
strained statement of conclusions presents nothing to which exception can 
easily be taken. The field of his investigation is vast; the facts he seeks are 
only rarely matters of public record; the documents relevant to his inquiry 
are not available to the private investigator. The author has had to content 
himself with such information as he could get; he has had to piece together 
bits from many sources, and even to use inference, to fill out his accounts. 
He knows —as one can know only from disappointing experiences — how 
tentative and partial are his results. Yet, enough meets the test of verification 
to indicate that the Department of Justice and the courts have left many 
tasks undone, and to reveal the other side of the picture of law enforcement. 
As a business venture for the government “ trust-busting ” has yielded only 
a fraction of the revenue which the traffic might be made to bear. 

But, in spite of heroic efforts, Laidler has uncovered much less than we 
should like to know. In life, and even at law, things are not always what they 
seem, and the realities behind the formal “concentration of control ” still 
await discovery. A legal entity may be an agglomeration of activities; a 
university, for all its professed unity, is more often than not a loose codrdina- 
tion of separate enterprises; there exists many a bank in which no vice- 
president in charge of a department knows what any other vice-president is 
doing. A common aim may be given to business ventures without the ap- 
pearance of nominal unity; an investment banking house may impose its 
will upon separate concerns without resort to the devices of ownership or 
association. The direction of an establishment or of an industry does not 
possess the attributes of sovereignty; “ control ” is an intricate and a tangled 
affair whose actuality lies in the particulars which make it up. Today many a 
monopoly has the form rather than the substance of power, and in many 
current cases competition is but another name for a lack of industrial order. 
If we are to have a real “close-up” of departures from the competitive 
pattern, the inquiry must go behind industrial structures to the actual making 
of business policies. 
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Yet enough is set down to indicate the character of the answer. A resort 
to the usages of litigation to give effect to a public policy of the first magni- 
tude would not seem to be a promising undertaking. This intrepid book of 
Laidler’s will not be cited to prove that so heroic an adventure in social con- 
trol has been a conspicuous success. 

WALTON H. HaMILtTon. 

Yale Law School. 





GOVERNMENT BY JupDIcIARY. By Louis B. Boudin. New York: William 
Godwin, Inc. 1932. Two volumes. Pp. xvi, 583, 579. $10. 


The history of the Supreme Court has so often been dealt with from the 
Federalist point of view that a general challenge to that approach has long 
been desirable. Mr. Boudin — New York lawyer, expounder of the Marxian 
philosophy, and sometime Socialist candidate for office—has made that 
attempt in these formidable volumes. While it is not so effective a criticism 
as one could have wished, its very scope, together with a good many indi- 
vidual examples of acute analysis, make it a book worthy of careful con- 
sideration. Indeed, until the task that Mr. Boudin set for himself has been 
better done, this is a book to be taken into account by all historians of the 
Court. 

Except for saying that it deals with the entire history of judicial review 
in England and America it is impossible briefly to summarize the book’s 
contents because of its discursive, case-by-case method. Like John Adams, 
Mr. Boudin uses far too many and too long quotations. Over ten of the 
seventeen pages dealing with the Genesee Chief + and Steamboat Magnolia? 
cases, for example, are quotations from majority and minority opinions.* 
Being opposed to the use of footnotes, he places these extracts in the body 
of the text. Although the author’s own style is usually vigorous and fre- 
quently definitely attractive, and while many of his comments are both inter- 
esting and valuable, only those readers possessed of great zeal and persistence 
will be able to overcome the obstacles which this method places in their path. 

A more serious weakness of the book is to be found in the unreliability 
of the author’s scholarship. There is no need for him to apologize for not 
writing a disinterested treatise, but having a thesis, or rather, being opposed 
to what he believes to be the usually accepted thesis, does not excuse him 
from dealing accurately with his material. And, despite his statement that he 
wished to see the truth and tell it without reservations, one is forced to the 
conclusion that he too frequently saw those facts that he wished to see, and 
read into opinions meanings that he wished to find. This may lead to dichoto- 
mous simplicity; it does not lead to better understanding. A few examples 
of his method may illustrate the character of the result. A considerable part 
of the first volume is devoted to examining the historical justification for 
Marshall’s opinion in Marbury v. Madison. The English, colonial, and early 
state precedents are brushed aside as being no precedents at all.° His argu- 





1 Genesee Chief v. Fitzhugh, 12 How. 443 (U.S. 1852). 

2 Jackson v. Steamboat Magnolia, 20 How. 296 (U. S. 1858). 
8 Vol. I, c. 18. 

4 x Cranch 137 (U.S. 1903). 

5 Vol. I, cc. 3-5, Appendices A-C. 
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ments are of value in showing that they were but slender reeds; but Marshall 
never attempted to rest upon them. And are they not of some importance 
to anyone interested in trying to understand how this institution came into 
existence? It can hardly be claimed that it was created out of nothingness 
by Marshall or any other evil-disposed person. Dr. Beard’s “conclusions 
as to the opinions of the framers are sharply challenged. But even Mr. 
Boudin impliedly admits that at least twice as many of them favored as 
opposed judicial review.’ To this majority he apparently attaches no im- 
portance. He does not consider the bearing of the twenty-fifth section of 
the Judiciary Act of 1789 on the subject nor the numerous statements made 
in Congress during the debate on the Repeal Act of 1801. When he is dis- 
cussing the Income Tax case of 1895 * he quotes with approval from the 
Hylton case of 1796 ® and points out that three members of the Court at that 
time were framers,'° but he does not refer to the fact that the only question 
before the Court was the constitutionality of an act of Congress. He does, 
however, quote a short statement in which Justice Chase (who was not a 
member of the Convention) expressed doubt as to the power of the Court 
to review acts of Congress. Surely the views of such framers as Wilson 
and Paterson deserve consideration. When he contrasts “the poor law 
laid down in Marbury v. Madison with the magnificent law” ++ of the 
McCulloch ** and Cohens** cases he appears to forget that in the latter 
cases the Court was also reviewing the constitutionality of acts of Congress, 
although there it upheld them. It is especially strange that he should ap- 
prove so highly of the McCulloch case when it established the basis for the 
principle of tax exempt income in what is perhaps the clearest example of 
judicial legislation in the history of the Court. Mr. Boudin erroneously 
places the blame for this “ vicious principle of taxation which has been a 
source of mischief and annoyance ever since ”1* on Collector v. Day.‘® In 
that case, all except one judge, the only one quoted by Mr. Boudin, found 
that the same principle of construction which had limited the states in the 
earlier cases now limited the national government. His contention that the 
Sturges *® and Dartmouth College ** cases laid down “ for the first time” 
the doctrine “ that it cannot be done in this country ” 1® is clearly incorrect. 
They involved only state legislation as had Fletcher v. Peck '® before them. 
One of the really extravagant statements in the book is that the Sturges case 
was the “principal cause” ?° of the “ Jacksonian Revolution” of 1828. 
This is supported only by reference to a trivial and far-fetched episode in 
Kentucky history. And although the Dred Scott ?! case was important in its 
time, it was hardly the “ cause ” of the Civil War.?? He finds that our his- 


6 Vol. I, c. 6, Appendix D. 

7 Vol. I, p. 571. 

8 Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429, 158 U.S. 601 (1895). 
® Hylton v. United States, 3 Dall. 171 (U. S. 1796). 

10 Vol. II, p. 212. 12 McCulloch v. Maryland, 4 Wheat. 316 (U. S. 1819). 
11 Vol. I, p. 276. 13 Cohens v. Virginia, 6 Wheat. 264 (U.S. 1821). 
14 Vol. II, p. 196. 

15 yz Wall. 113 (U. S. 1870). 

16 Sturges v. Crowninshield, 4 Wheat. 122 (U. S. 1819). 

17 Dartmouth College v. Woodward, 4 Wheat. 518 (U. S. 1819). 

18 Vol. I, p. 343. 

19 6 Cranch 87 (U. S. 1810). 20 Vol. I, pp. 330-31, 340. 

21 Dred Scott v. Sandford, 19 How. 393 (U.S. 1857). 

22 Vol. II, pp. 1, 203. 








BOOK REVIEWS 1273 


torians have, presumably because of the lowered prestige of the Court during 
that period, neglected the constitutional history of the Civil War.** His 
proof consists of extracts from the books of Professor John W. Burgess. 
Far from being neglected, it has, in the books of Professors Dunning ** and 
Randall,2° been better covered than most others since 1789. His treatment 
of such well-known weak spots in the history of the Court as the Gelpcke,”* 
Legal Tender,?" Income Tax, and some of the due process cases is frequently 
suggestive and deserving of careful reading, but, unfortunately, the carping 
tone of these pages will serve only to irritate most of those readers not al- 
ready in sympathy with the prejudices which they reflect. 

Since this book is explicitly the product of an opposition of long standing 
to judicial review one would expect to find in it reasonably clearly defined 
standards of value. There are none. Individual judgments, nearly all ad- 
verse, are expressed repeatedly on individual decisions, but the basis for 
them is not set forth. The nearest thing to this is the statement in the 
preface that the author is an old-fashioned democrat. He evidently would 
do away with the power of the Court to review acts of Congress, but it is 
also true that he approves highly of decisions upholding such legislation. It 
is not clear whether the Court should be deprived of its function as federal 
umpire. Although the relation of the Court to Congressional legislation is 
the usual subject for consideration, the author criticizes a number of cases 
in which state legislation was invalidated. There is no general conclusion or 
even summary for the book as a whole. A chapter 7° is inserted in the second 
volume which purports to be a discussion of the first century of the Court’s 
history, that is, to 1889. His conclusion here, as usual in italics, is “ that 
outside of the questions of Slavery and Negro Rights the Judicial Power 
meant absolutely nothing to the country in any really significant sense during 
the first century under the Constitution.” *® Among other things, this disre- 
gards “the magnificent law ” of decisions upholding national powers. The 
final chapter is even more disappointing than this extravagant statement, for 
in it we are told merely that the decisions of the Court, and therefore the 
meaning of the Constitution, depend upon the point of view of the members 
of the Court, which in turn depends upon the attitude of the President who 
happens to make the appointment. To the extent that this is true, it is not 
new. The scholars from whom Mr. Boudin gets so much of his material, 
even though he does view them with condescension, have pointed this out 
long ago. A reasoned argument for legislative supremacy and greater national 
centralization, which are apparently Mr. Boudin’s goals, and a consideration 
of our constitutional history from that point of view would be of real value, 
especially if accompanied by an analysis of the economic and political results 
of judicial review. Instead of such an analysis we are offered prejudiced 
dissection. As has been said, much of this dissection is well worth con- 
sidering, but it is just as true that prejudice is no substitute for perspective. 


BENJAMIN F. WRIGHT, Jr. 
Harvard University. 





28 Vol. II, p. 32. 

*4 Essays ON THE Civu. WAR AND RECONSTRUCTION (1898). 

25 CONSTITUTIONAL PROBLEMS UNDER LINCOLN (1926). 

26 Gelpcke v. Dubuque, 1 Wall. 175 (U. S. 1863). 28 Chapter 26. 

*7 Legal Tender Cases, 12 Wall. 457 (U. S. 1870). 29 Vol. II, p. 204. 
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Tue Sacco-VANZETTI CasE. By Osmond K. Fraenkel. New York: Alfred A, 
Knopf. 1931. Pp. xv, 550. $5.00. 


This third volume of the “ American Trials” series, in contrast to the 
purpose expressed in the forewords of the earlier volumes, can fairly be said 
to reénact accurately this famous trial. As a digest, the book presents in bold 
relief the legal questions involved, as well as the background and perspective 
of the controversies that did not die with Sacco and Vanzetti, all in such an 
accessible form that the student need not peruse the complete record, unless 
he has a passion for “ original sources.” The passenger in an airplane often 
obtains a more accurate view of the landscape beneath than does the wayfarer 
who plods his way on foot. 

The volume opens with a chronology and maps, which, if kept in mind, 
greatly lessen the labor required to understand correctly what follows. The 
opening and closing dates of the time-table are November 22, 1919 and 
October 3, 1927. ‘Thus at the first glance the reader is impressed by the 
ponderous and slow-moving mass of legal and administrative machinery that 
the murder of the paymaster and guard at South Braintree on April 15, 1920, 
set in motion, and which creaked and groaned for eight years with such u- 
satisfactory results. The much-quoted “ man in the street ” may be pardoned 
for showing impatience at the time and expense involved, and for asking why 
the high-priests that serve in the temple of justice have not long since traded 
in this old machine for a later and more efficient model. He may well ask 
why, if Sacco and Vanzetti were guilty of a crime that in itself possessed no 
unusual features, they were not executed long before. And, again why, if 
those charged with the duty of determining the guilt of the defendants were 
satisfied with the result, did they permit the courts to be discredited by yield- 
ing to popular clamor, in permitting the case to be reviewed by a committee 
of laymen? 

The time consumed in the trial, six and one-half weeks, tended to bring 
about a miscarriage of justice. What jury relying solely on the memories of 
its individual members could, in the jury room, give the same weight to the 
evidence of the first witnesses called as the last? Counsel were permitted to 
consume unnecessary time in repeating the same question in a variety of 
forms, striving for a shading in the answers of the witnesses that only tended 
to obscure what they actually did say. The interest aroused and the bitter 
partisanship engendered before and during the trial encouraged respective 
counsel into a gladiatorial combat, in which the guilt or innocence of the 
defendants played as big a part as does the education of the undergraduates 
in the average intercollegiate football game. Thus a partisan victory, rather 
than the determination of facts, became the objective. The same intoler- 
ance is displayed today wherever this case is debated. 

The first part of the volume, described as historical, is clear, and the narta- 
tion of events follows in logical order. In the part devoted to analysis, the 
author, perhaps like any reviewer, may be justly accused of displaying his own 
views. But if, as the volume indicates, the author has exhausted his subject, 
the wonder is that his personal views are kept so well under control. 

In passing on the motions for a new trial, the presiding judge stated that 
the conviction rested not on the testimony of eyewitnesses, but on evidence of 
consciousness of guilt,! thus justifying the verdict on the circumstantial ev: 





1 P. 406. 
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dence. We may, therefore, omit any discussion of the character of the 
identification of Sacco, the means, or lack of means, of observation of the 
identifying witnesses, their contradictory statements, and the imposing array 
of witnesses that failed to identify the defendants, although some of them, 
at least, had opportunities of observation far better than those who did 
identify. Many who observed the murder, the progress of the bandit car 
along Pearl Street, at the railroad crossing and beyond, displayed an ability 
to record their observations with an accuracy hitherto only thought possible 
by a moving picture camera. They may be described as “ honest perjurers,” 
smitten with a craving for publicity, converting figments of the imagination 
into facts, and by a process of subconscious mental accretion adding the 
necessary details to the “ false memory,” until their story became danger- 
ously plausible. 

The “ consciousness of guilt ” theory is grounded largely on the events at 
the Johnson house, that defendants were armed when arrested, their mis- 
statements after arrest, and their admitted radicalism. Mrs. Johnson thus 
became an important witness, and to sustain the conviction one must believe 
beyond a reasonable doubt that as she walked over to the nearby Bartlett 
house to telephone the police, in accordance with a prearranged plan, she 
believed she was shadowed by Sacco and Vanzetti, although up to that time 
she had not noticed them; that they were able to, and did, observe the tele- 
phone wires running into that house; and that the failure of Boda to take 
his car away was not because he did not have a new license, although Mr. 
Johnson testified he so advised Boda and that the latter seemed to accept 
his view. It would seem just as reasonable that the defendants were afraid 
of the authorities for reasons other than the murder, and that no one of the 
possibilities suggested was established to the exclusion of the others, as 
the motivating cause of their so-called consciousness of guilt. This being 
the important issue, the query naturally arises: Did the jury violate the 
established rule of law, that in fixing liability, either civilly or criminally, it 
can not speculate or choose between several equally established probabilities, 
based solely on circumstantial evidence? 2 

The radicalism of the defendants, and their beliefs, were injected neces- 
sarily by the defense.* The extent of any cross-examination, however, — 
especially in criminal cases—rests largely in the sound discretion of the 
court. It is hard to appreciate the probative value of the very searching 
cross-examination that Sacco was subjected to in respect to living conditions, 
Italian food, his interest in the United States, and his love of a free country. 
One marvels at the triumph of the district attorney in establishing that this 
ignorant foreigner did not know that Harvard University educates free more 
boys of poor people than any other university in the United States; and it 
was certainly incriminating that he could not tell how many times he had 





* May we suggest another query: What verdict could have been reached under 
the instruction given in the federal courts, that where the evidence is circumstantial 
the jury must find beyond a reasonable doubt that taken as a whole, together with 
reasonable inferences, the evidence can establish no other hypothesis but that of 
guilt ; and further, that if it does not exclude every other hypothesis, or if the evidence 
can be reconciled with innocence, the defendant must be found not guilty? 

5 The Lowell Committee speaks of modern New England Puritanism aroused 
to a state of abnormal fear and credulity, ready to believe almost anyone a danger- 
ous radical. Pp. 467-68. Would a disinterested observer, such as Hubert Keyserling, 
find any similarity between this phenomenon and the Salem distemper in 1692? 





1276 HARVARD LAW REVIEW 


ignorantly condemned Harvard University as being a place for rich men, and 
did not know that the City of Boston was educating free close to 100,000 
children in its public schools. It is equally hard for the layman to appreciate 
the probative value of the defendants’ draft-dodging activities. 

As an exposé of typical prevalent police methods, the volume amply 
justifies itself. The total absence of the scientific spirit is demonstrated. 
Lack of law enforcement in America is due to a variety of fundamental causes, 
not the least of which is the lack of training and mental equipment of the 
average police official. Their methods are too often actuated by a desire to 
make a case at all costs. The question constantly before them is: “ Can we 
secure a conviction?” The inability or unwillingness of the authorities to 
admit mistakes, or to test the accuracy of the identifications, vouching for 
witnesses such as Pelsar, are only a few of the many instances illustrating 
this lack of the impersonal attitude. Until we recognize that the detection of 
crime is a profession, and divorce it from politics, there is little hope for 
improvement. 

The record made in support of the charge of prejudice of the presiding 
judge during the trial is not convincing. His opinions on the various motions 
for new trials, however, indicate an unconscious desire to sustain the verdict. 
In one of his opinions it is stated that the rights of the people of the common- 
wealth and the jurors should not be sacrificed.* The presiding judge, the 
appellate court, and the Lowell Committee utterly failed to realize that the 
commonwealth is even more concerned in preventing a miscarriage of justice 
than the defendants, and should be the first to appreciate the effective am- 
munition that such conduct gives to promoters of industrial and social strife.® 
The doubts raised by this record may well cause grave concern to the con- 
servative and sincere believers in American institutions. 

J. Foster SyMEs. 

Denver, Colorado. 





THE INTERNATIONAL Court. By Edward Lindsey. New York: Thomas Y. 
Crowell Co. 1931. Pp. xii, 347. $3.75. 


This ably written book presents a good general view of the position, pur- 
pose, and achievement of the Permanent Court of International Justice 
in perspective with the historical development of international law. In some 
ways, the most interesting part of Mr. Lindsey’s work is the historical intro- 
duction. His sketch of the rise of international law from the earliest times to 
the present is admirable — both concise and illuminating. The account of the 
preparatory work which resulted in the setting up of the Court conveys, in 
short compass, a good idea of the problems to be solved and the way they 
were approached by the various bodies intrusted with their solution.1 His 
general description of the constitution and procedure of the Court is fol- 
lowed by a short summary of each of the cases, both advisory and conten- 
tious, dealt with in the first nine years of the Court’s existence. A con- 
cluding chapter considers the recent movements for codification, and the 
appendix contains, in addition to the operative documents, the Protocols of 
1929 relating to American Accession and Statute Revision.” 





4 Pp. 109, 113. 5 P. 550. 


1 The Committee of Jurists, the Council of the League, and the Assembly. 
2 The Rules of the Court printed in the appendix are those of 1926. 
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Although the author obviously possesses very considerable legal attain- 
ments, he does not discuss in any detail the numerous juridical questions which 
arise in connection with the Court and its work. Controversial matters, such 
as the knotty problem of the vote required in the Council of the League for 
a valid request for the Court’s advisory opinion, and the allied question 
of the precise effect of Article 5 of the Protocol for American Accession, 
are passed over in silence. Similarly, except in one or two instances, the 
accounts of the cases before the Court are practically confined to a statement 
of the question in issue and the actual decision — very accurately described. 
This observation is not intended as a criticism, for, within any reasonable com- 
pass, it would have been impossible to cover the vast ground included within 
the scope of this book by any other method; but one regrets that the 
benefit of the author’s views upon a number of difficult points is not available. 
This, however, is the reflection of a specialist. For the general public and the 
student alike this work contains a great deal of valuable information, pre- 
sented in a readable and scholarly form. 

ALEXANDER P. FACHIRI. 

London, England. 





PazIFISMUS UND IMPERIALISMUS. By Leo Gross. Leipzig: Franz Deuticke. 
1931. Pp. x, 453. M. 60. 


Spinoza, writing of peace, said that it is not merely the absence of war but 
a positive virtue, or manliness, which springs from a steadfast spirit: “ Pax 
enim non belli privatio, sed virtus est, quae ex animi fortitudine oritur.” + 
This idea of peace as a positive virtue underlies the entire discussion of the 
doctrines of pacifism and imperialism by Dr. Gross. Clearly, a treatment 
of this kind goes beyond the narrow fields of legal discussions and arguments. 
It is concerned with the more recent theories dealing with the political and 
philosophical foundations of modern states in their relation to each other. 
Dr. Gross’ discussion receives its methodological and juristic unity from a 
whole-hearted acceptance of the jurisprudence of Hans Kelsen. This juris- 
prudence culminates in the proposition that the state is nothing more nor 
less than the legal order itself. To those who are familiar with the doctrine 
of Hans Kelsen, the nature of Dr. Gross’ contribution is thereby definitely 
determined. On the other hand, in speaking to those who are not familiar 
with Kelsen’s point of view, one can hardly do justice to Dr. Gross’ con- 
tribution without discussing Kelsen’s philosophy of law and of the state, a 
discussion which is manifestly impossible within the compass of this short 
review. Suffice it here to say that Kelsen’s jurisprudence is meant to be a 
development of the jurisprudence of Kant and is founded upon an emphatic 
distinction between normative and existential reality. It is clearly anti- 
hegelian in its insistence that existential reality can never justify a norm. 
From Kant, Kelsen’s jurisprudence derives the firm faith in its objective 
validity; Dr. Gross claims that it has a monopoly on such objectivity: “ In 
the jurisprudence (Rechtslehre) of Kelsen pacifism is given a theory of 
state (Staatslehre). This theory of state has shown the political nature of 
many theories of law and state which claim to be the result of objective 
thought. Furthermore, this theory has interpreted the state as a legal phe- 








1 TracTaTus Poriticus V, 4. 
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nomenon in every respect, and it is motivated exclusively by philosophical 
and theoretical intentions and not by political purposes as is the imperialist 
theory of the state.” ? 

It must be feared that this claim of Dr. Gross’ will be scorned as the most 
virulent form of partisanship by those who are of a different political opinion. 
Certainly Hegel claimed objectivity in equally positive terms, and I fear with 
equal justification. That Dr. Gross should be so convinced of the uncon- 
ditional objectivity of his point of view is surprising in view of the fact 
that he seems to realize clearly that all social sciences are forces which may 
transform the object with which they are concerned.’ And it is still more 
surprising because it is Dr. Gross’ avowed purpose to give pacifism a firmer 
intellectual foundation, which is certainly a most distinctly political objective. 
Dr. Gross openly demands that pacifism should abandon an attempt at scien- 
tific objectivity and return to a utopian form in order to gain a logical basis 
for political activity. It is with this purpose in mind that he examines a large 
number of writers. The pacifists are critically reviewed for the purpose of 
showing the insufficiency of their doctrine, the imperialists, in order to 
establish the fact that they are fundamentally wrong. Dr. Gross is, however, 
satisfied that among the pacifists Kant, at least, was on the right track, having 
given a positive theory of peace. 

It would be impossible to follow in detail Dr. Gross’ discussion of the many 
writers whose points of view he examines. Suffice it to say that by passing 
from writer to writer under certain general headings Dr. Gross’ analysis 
turns out to be a bewildering mosaic of conflicting opinions and points of 
view. He deals extensively with the German literature on the subject, dis- 
cussing on the pacifist side more than a score of German philosophers.® This 
survey includes a few English-American writers like Angell and Wilson, 
but French and Italian literature is not mentioned. The same is true of 
the imperialists. We find a discussion of numerous German authors ® but 
hardly any consideration of English and French literature. This is in a way 
rather unfortunate inasmuch as both imperialism and pacifism have, for 
obvious reasons, ancient roots in the political writings of western Europe 
which show the basis of all this thought more clearly than the contemporary 
literature. The only attempt to discuss these roots is found in the section 
in which Gross develops Max Weber’s notion of the relation between English 
imperialism and the Calvinist concept of Man’s vocation in society — a notion 
which has been more fully developed by Schulze-Gaevernitz. But here, 
too, the valuable critical literature of more recent date, like the writings of 
Tawney, is not taken into account. It is, altogether, perhaps the weakest 
feature of the book that the sterner reality of the historical conditions of 
certain patterns of thought is given insufficient attention. This deficiency 
is particularly apparent in the discussion of pacifism. This is due probably 
to the author’s belief that he is himself expounding objective, eternal truths. 
He overlooks the possibilities of strengthening pacifism by showing the 





2 P. 430 (italics mine). 3 E.g., p. 428. 4 P. 160. 
5 Among others: Fried, Huber, Schumpeter, Oppenheim, Schiicking, Bernstein, 
Fiilster, Lange, Bluntschli, Nippold, Forster, Nelson, Quidde, Kraus, Nicolai, 
Goldscheid, Marx, Menzel, Max Weber, Hiller, Verdross, Wehberg, and Couden- 
hove-Kalergi. 
6 Hegel, Lasson, Treitschke, Bernhardi, Steinmetz, Meinecke, Kaufmann, 
Scheler, Triepel, and Spengler. 
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relative objective vaiidity of a doctrine which is appropriate for the time 
in which it is being expounded. Certain important aspects of the doctrine 
itself are thus neglected. Liberalism, for example, suffers a wholesale con- 
demnation by being unjustifiably identified with utilitarianism. Even utili- 
tarianism does not deserve such condemnation when looked at in terms of 
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on- These shortcomings do not prevent Dr. Gross from offering a great deal 


of valuable critical material on the more recent writings dealing with the 
vexing problems of war and peace. This study can be recommended to any- 
one who seeks an introduction to the German literature on the subject. 


Cart JOACHIM FRIEDRICH. 
Harvard University. 





Tue Equity oF REDEMPTION. By R. W. Turner. Cambridge Studies in Eng- 
lish Legal History. Cambridge: at the University Press; New York: 
The Macmillan Co. 1931. Pp. lxxii, 198. $5.00. 


The origin of the equity of redemption and the motives which first prompted 
the chancellors to intervene between mortgagor and mortgagee provide a teas- 
ing problem which Mr. Turner discusses in his second chapter with a good 
deal of circumspection. He very properly stresses the baffling reticence of 
the early chancery reports, and when they do give us an insight into equity 
thinking, he is quick to point out that the reports of certain critical cases 
come to us through much later redactors, and that consequently the report 
may be accurate so far as the decision is concerned, but an anachronism in 
the reasons which are given to support the decision. We are therefore left 
largely to conjecture — and having reached this conclusion, Mr. Turner pro- 
ceeds to show us how exciting the game of conjecture can be. “ The familiar 
statement that it was equity which first took the view that a mortgage was 
to be looked upon as a mere security is clearly erroneous. This fact was recog- 
nised in the reign of Edward II, and Littleton expressly notices this concep- 
tion of the mortgage.” + Not only did the common law anticipate equity in 
this respect, but we are even urged to believe that “at whatever date the 
notion of the mortgage as a mere security found its way into chancery, it was 
borrowed from the common law as laid down by Littleton.” ? 

That the common law in a number of respects had reached rules closely 
resembling those which later were peculiar to equity is one of Professor Ha- 
zeltine’s most important contributions to the history of equity,’ but he never 
ventured to seek an equitable view of mortgages later than the days of Glan- 
ville. Mr. Turner’s claim that such a view is discernible in the fourteenth 
and fifteenth centuries therefore merits close attention. The claim rests al- 
most entirely upon some words of Littleton,* and we must confess that they 
do not seem to us sufficient basis for so radical a doctrine. Littleton is ex- 
plaining that, though redemption may be sought by the mortgagor’s heir, pay- 
ment must be made to the executor of the mortgagee, because the mortgagee 
was a creditor whose right to receive the money passed to his executor. It 


is 





1 P. 37, 2 P. 39. 
8 HazectineE, THE Earty History or EncrisH Equity, Essays in Lecat His- 
TORY (Vinogradoff ed. 1913) 261-85. 4 LITTLETON, TENURES § 339. 
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might even be possible for a common lawyer to describe the land as being 
“security ” for the debt, but this need not, and did not, mean the same thing 
as Lord Nottingham meant when he described it as a “ mere security.” * _Lit- 
tleton in the passage quoted by Mr. Turner says that the mortgagee’s heir 
“ ought ” to enter, and in Coke’s day there was good fifteenth century author- 
ity for saying that the great difference between a pledge of chattels and a 
mortgage of lands is that a pledgee has only a special property in the chattels 
as a security, but the mortgagee has an “ absolute interest ” in the land.* The 
occasional use of the word “ security” does not necessarily imply all that 
equity implied by the term. 

Not only does Mr. Turner deny chancery the credit of originating the 
“mere security ” notion, but he also insists that, so far as can be seen, this 
notion, whatever its source, played little part, as the original motive for chan- 
cery intervention. For this there is more to be said if we accept the warnings 
already mentioned as to the unreliability of the reasoning in early chancery 
reports. Indeed, it is already widely held that the security notion was an 
afterthought. If this be so, what was the first basis of chancery jurisdiction? 
The usual answer is that it developed from the already existing jurisdiction to 
relieve against penalties. On page 26 the author seems to assent to this view, 
but by the end of the chapter it would appear that he regards the relief against 
penalties as being itself based upon the common-law notion of security. 
Nevertheless, the concluding note of the investigation into origins is one of 
caution. Mr. Turner emphasizes that special circumstances were present in 
many of the early cases, that there was as yet no doctrine of stare decisis in 
chancery, and that consequently it is superfluous to seek for a “ doctrine” of 
relief.’ This point we believe to be well taken. In sum, the only discernible 
motive is the natural desire of the chancellors to extend their jurisdiction. 
Mr. Turner believes that the general public regarded the chancellor’s jurisdic- 
tion as an oppressive interference with legal relationships deliberately estab- 
ished by parties, and cites the Cromwellian ordinance which limited redemp- 
tion to within a year of the mortgagee’s entry for forfeiture. Here, surely, we 
have politics involved. By 1653 many estates (largely of royalists) were 
heavily encumbered and it is well known that the creditors were generally city 
people — lawyers, financiers, and republican officers and politicians. Ne 
doubt they had good reasons for disliking equity intervention, for enormous 
profits were made by lending money to royalists who had to “ compound” 
with the government. May it not be that chancery intervention was from the 
beginning partially influenced by the desire to protect landed families from 
the hard bargains of city money-lenders? 

This obscurity, so typical of the sixteenth and seventeenth centuries, also 
casts a shadow over the third chapter which undertakes to trace the growth 
of the conception that the equity of redemption was a “ thing ” of some sort. 
This was the work of Hale and Nottingham and their contemporaries, but 
neither the result nor the process is at all clear. As Mr. Turner suggests, the 
courts of equity were not continuously under the same influences, and such 
pronounced common lawyers as Hale and Bridgman sitting in equity must cer- 
tainly have introduced hesitation and perhaps even discord. 

Various attempts were made to define, or at least describe, the nature of an 





5 Thornbrough v. Baker, 1 Cas. Ch. 283 (1676). 7 Pp. 22, 36, 42. 
© P. mi, m2: 
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equity of redemption. At first comparison was made with the trust, but this 
was merely a case of obscurum per obscurius; the chose in action was even 
more remote. Not until Hardwicke do we find a frank statement of what 
must have been in many people’s minds, namely, that the equity of redemption 
is an estate in equity.2 Moreover, Hardwicke insisted that it was an estate in 
the land —and here the feeble metaphysics of common and equity lawyers 
lost itself in profound pits of its own digging. Was Mansfield right in say- 
ing that Hardwicke thought that an equity of redemption was the fee simple 
in the land? Probably not, and so we must accept the existence of an ab- 
straction of some sort in which it is possible to create estates. And is it en- 
tirely proper to speak of an “ equitable estate”? Mr. Turner is somewhat 
impatient of objections, although he has felt the necessity of devoting chap- 
ter one to a historical treatment of the estate. The obscurity of the history 
of the word has certainly reflected itself in its vagueness as a term of art. 
Littleton’s Tenures is mainly concerned with “ estates,” although at times he 
will speak of a “ tenure by mortgage.” 

The rest of the book tends steadily to become more controversial. Chapter 
six interprets the history of the subject as a “‘ movement towards Hypotheca ” 
starting from the extremely doubtful proposition that although “the great 
Lord Ellesmere pleads his ignorance of Roman principles, yet the majority of 
lawyers were well versed in Roman law.” It is still more curious that the 
author, having to admit that chancellors were not as a rule great civilians, 
nevertheless surmises that they “often called in judges and masters... 
many of whom had a first-class knowledge of the civil code.” ® It seems that 
we must find Romanizers, and if they are not the chancellors, then they must 
be the common lawyers. 

It remains to say that Mr. Turner has written a book of real value and great 
interest, based upon long study of a difficult period. It is not yet generally 
recognized that the age from Elizabeth to Mansfield is one of the darkest in 
our legal history, and that though the Year Books are a famous problem, there 
are as many, perhaps more, difficulties in the use of the old reports. It is one 
of Mr. Turner’s merits to have realized this. The work is very much en- 
riched by Professor Hazeltine’s introductory study of the parallel situation in 
Roman legal history; his earlier work *° on the subject in German made him 
an authority in Pfandrecht, English, Roman and Germanic, and it is particu- 
larly gratifying to have this extended study in comparative legal history pre- 
fixed to Mr. Turner’s monograph. 

THEODORE F. T. PLUCKNETT. 

London School of Economics. 





Die AKTIENRECHTE DER GEGENWART, GESETZE UND ENTWURFE IN RECHTS- 
VERGLEICHENDER DARSTELLUNG. By Walter Hallstein. Berlin: Franz 
Vahlen. 1931. Pp. vii, 408. RM 17.50. 


The present study has been prepared in the Berlin Institute on Foreign and 
International Private Law and is published under the auspices both of this 





8 Casburne v. Scarfe, 2 Jac. & W. 194 (1738). 
9 P. 116. 
10 Dre GESCHICHTE DES ENGLISCHEN PFANDRECHTS (1907). 
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Institute and the German Ministry of Justice. It sums up the results of a 
careful and world-wide observation of legislative movements in the field of 
corporation law. This survey was undertaken for the purpose of providing 
source material on legislative experience to be used in the reform of the Ger- 
man corporation statute.* 

There is, as the author indicates,” a widespread movement for reforming 
the law of corporations. In a great many countries corporation statutes have 
recently been changed or are in the process of reformation. The importance 
which the private corporation has attained in modern economic organization, 
and its development to an extent which could not have been anticipated even 
a generation ago, has made necessary the adaptation of legal precepts to 
modern social and economic needs. On the one hand, the corporation law 
should be made more flexible and enjoy a greater legislative liberality. On 
the other hand, protection must be extended to the manifold interests con- 
nected with the corporation, e.g., the interests of the stockholders against the 
increasing power of the directors, or the interests of minorities against ruth- 
less domination by the majority.® 

That comparative law should play an important réle in all this legislative 
reform activity is not surprising. In the law of commercial organizations and 
transactions there has always been an interplay of ideas, and an interchange 
of principles and rules between the various legal systems; this tendency has 
become even stronger in recent times. One of the characteristic features of 
the present-day development is the infusion into European law of legal ideas 
and principles which have grown up in the United States. The unparalleled 
utilization of the corporate device in this country has produced changes in the 
law which were bound to react on legal development abroad. 

It would seem that comparative studies embracing a whole field like cor- 
poration law could be successfully undertaken in two ways. The first would 
cover the law of the entire world with complete thoroughness and compre- 
hensiveness and would present an objective and systematic analysis of all the 
solutions which the laws of all nations offer to every legal problem involved. 
Such a study, while most desirable, would, of course, require an enormous 
amount of original research which would practically absorb a scholar’s life 
work, or it would have to be done by the close codperation of various experts. 
Under the second method, a carefully chosen group of laws would serve as a 
basis for the observation of the various rational and workable solutions to 
those corporate law problems which, either from the legislative or the scien- 
tific point of view, are most important. This type of study could examine 
neither problems nor laws comprehensively, but it would give a thorough, 
analytical treatment to the selected problems. Unfortunately, the author of 
the present book has chosen neither of these methods. 

This study, as its title indicates, is confined to a survey of the statutory 
law. Case law as well as juridical doctrine are left out of the discussion 
almost entirely and references thereto are only incidental. Naturally, such 
a study is one-sided and leaves out the most important element in the con- 
tinuous growth of the law. This is obviously true of a system of law which is 





1 P. iii. The draft statute has been published in the meantime. See AMTLICHER 
ENTWURF EINES GESETZES UBER AKTIENGESELLSCHAFTEN UND KOMMANDITGESELL- 
SCHAFTEN AUF AKTIEN (1931). Some of its most urgent innovations have been 
put into force by emergency decree. ReEIcHS-GESETZBLATT (1931) nr. 63. 

2 P. 46. 8 P. 52. 4 P. 53. 
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largely judge-made and which tends to absorb the statutory material in the 
traditional. But it also applies to the continental laws which are based on 
systematic codification and have a deeper respect for legislative enactments. 
In these systems the statutory text taken by itself is, as Saleilles once re- 
marked,° nothing but a lifeless frame. Consequently, it has long been recog- 
nized, especially by French jurists, that comparative studies must include case 
law and juridical doctrine, which give expression to the living law.* This 
now seems to be a common opinion among those who work in the field of 
comparative law. The Director of the Institute, under whose auspices the 
present study is published, has himself said that a comparison confined to 
statutory precepts is insufficient and a regrettable deficiency in many surveys 
which have been made in the preparation of new statutes.” 

The author relies, in regard to English and American law, almost exclusively 
on secondary material. Although he frequently discusses statutes of the 
various American states, one wonders how many of these statutes the author 
has really analyzed himself. Thus, in his discussion of the doctrine of ultra 
vires ® and of no-par value stock,® a type of stock peculiar to American law, 
the author refers only to treatises and articles written by German jurists. 
Even though some of these are of scientific value,!° it must be recognized 
that they can be no substitute for original research; in this field particularly, 
there is an overabundance of easily available material. Anyone who endeavors 
to undertake comparative studies has first to absorb the foreign legal material 
completely, and this is only possible if he studies thoroughly the respective 
statutes, case law, and scientific writings. Having performed this preliminary 
work, he may then proceed to comparison, namely, to the analytical exposi- 
tion of the similarities and differences, their historical development, and their 
rational basis. 

Following more or less the standard system of German textbooks," the 
author attempts to give a complete and systematic treatise on the world 
corporation law. In presenting the solutions to the whole range of corpora- 
tion law problems, he has made use of the available statutes from all over the 
world without adopting a very critical approach. A careful selection of the 
most representative statutory materials would have permitted not merely their 
enumeration but their scientific analysis. An attempt to give a survey which 





5 SALEILLES, INTRODUCTION A L’ETUDE DU DROIT CIVIL ALLEMAND (1904) 3. 

8 LAMBERT, LA FONCTION DU DROIT CIVIL COMPARE (1903) 813; Saleilles, La 
Fonction juridique du droit comparé, in FESTGABE DES AUSLANDES FUR JOSEF 
KonLer (1907) 167; Capitant, Conception, méthode et fonction du droit comparé 
@apres R. Saleilles, in L’OEUvRE JURIDIQUE DE RAYMOND SALEILLES (1914) 67, 86. 

7 RABEL, AUFGABE UND NOTWENDIGKEIT DER RECHTSVERGLEICHUNG (1925) 4. 

8 Pp. 71-72. 

9 Pp. 88-89. 

10 E.g., ScHMEY, AKTIE UND AKTIONAR IM RECHT DER VEREINIGTEN STAATEN 
(1930) ; cf. Book Review (1930) 43 Harv. L. Rev. 985. 

11 He discusses first the relation of the corporation to the State and the legal 
capacity and powers of corporations. In the following two chapters he deals with 
corporation finance and the formation and promotion of corporations. Subse- 
quently, the possibilities of changing the articles of association and by-laws as well 
as the reorganization of corporations are reviewed. Then he proceeds to consider 
the legal position of the stockholders as well as the organization and officers of the 
corporation. To this is added a short chapter on accounting and balance-sheet. 
The book closes with a discussion of the legal problems connected with the dissolu- 
tion of the corporation. 
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is all-inclusive both as to problems and to laws in a few hundred pages can not 
be successful and tends to superficiality. One is tempted to invoke the French 
maxim: “ Qui trop embrasse mal étreint.” 

Since these methodological mistakes are largely responsible for the short- 
comings in detail, there is nothing to be gained by a discussion of the latter. 
One is forced to the conclusion that the book neither provides a reliable source 
for the practitioner nor attains the standard of Wieland’s recent comparative 
treatment of corporation law problems.'? Even its usefulness for legislative 
purposes is not beyond serious doubt. It is to be regretted that the great 
amount of work which this book reveals has not been directed by more scien- 
tific methods. Nevertheless, one should not disregard its value; it gives an 
instructive and objective introduction to the comparative study of corporation 
statutes. It presents, in a systematic outline, the manifold legal problems in- 
volved, and shows briefly their statutory solutions without, however, discuss- 
ing their relative merits and their practicability. If this limitation is borne 
in mind, this work may render a definite service in forming the starting point 
for further comparative inquiries. For such studies, the comprehensive com- 
pilations which precede the text are extremely valuable, since they contain 
the references to the statutory sources ** and the legal literature on corpora- 
tion law of nearly all the countries of the world; 1+ these comprise a mine 
of reference material which will be welcomed by every student working in 
this field. 

WALTHER Hue. 

Harvard Law School. 





La R&FORME DE LA Cour PERMANENTE DE JUSTICE INTERNATIONALE. By 
Pereira da Silva. Paris: Librairie du Recueil Sirey. 1931. Pp. 251. 
40 Frs. 


The records of the Committee of Jurists and of the Conference of Signa- 
tory States which drafted the Protocol of September 14, 1929 for the Re- 
vision of the Statute of the Permanent Court of International Justice are 
here subjected to a searching analysis by the author, a Portuguese jurist. 
He has concerned himself with the substance of the proposed changes, the 
drafting of the texts, and the procedure followed. As his sub-title indicates,’ 
he pays particular attention to the reservations accompanying the Cuban 
government’s ratification of the Protocol.? 

Dr. da Silva’s fundamental ideas regarding the position of the Court in 
the present scheme of international organization may be found in the long 
preface and the introduction. He conceives of the Court as an integral part 
of the League of Nations, and speaks of the League as a body having an 
individuality distinct from that of its members. Relics of former days which 
enable a single member of the League — Cuba —to veto the will of the 





12 2 WIELAND, HANDELSRECHT (1931). 

13 Pp. I-17. 

14 Pp. 18-45. 

1 Le Protocole de 1929 et le Veto de Cuba. 

2 On this point Dr. da Silva’s comments must be supplemented by reference to 
the recent Cuban communication to the Secretary-General of the League of Nations 
withdrawing the reservations which the author discusses. See U. S. Dept. oF STATE 
TREATY INFORMATION BuLL. No. 29 (February, 1932) 1-4. 
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majority are disturbing to him. He would apparently prefer that action, such 
as the revision of the Court Statute, should be determined like a legislative 
enactment, i.e., by a majority of the Assembly. This attitude underlies the 
whole book and explains in large part the importance which the author at- 
tributes to the revision. 

The first part of the book deals with the changes incorporated in the Proto- 
col. It might have been clearer had the author discussed the “ formation 
of the court ”* in connection with its composition,* rather than in chapter 
two which deals particularly with the question of constant availability of 
the judges, and the participation of states not members of the League in the 
expenses of the Court. The discussion in this chapter of national judges 
and the predominance of neutrals is excellent. Dr. da Silva might weil have 
explained more in detail the theory which inspired the suggestion of the 
Committee of Jurists as to the rotation of judges; °* it was principally the 
result of a suggestion made by Mr. Elihu Root on the basis of the experience 
of the New York courts. The author does not seem to favor advisory 
opinions. In his discussion of this matter,® as in some other connections, he 
appears to slight the important réle played by the question of the adherence 
of the United States which was being discussed concurrently with the revision 
of the Statute. 

The second part of the book deals with the procedure for putting the re- 
vision into effect and with the present status of the Protocol. It is here that 
the Cuban “ veto” is discussed and criticized. Dr. da Silva properly main- 
tains the objective viewpoint of a scholar and avoids all consideration of the 
motives which inspired the Cuban attitude. 

The volume includes the original Statute and the proposed revisions in 
parallel columns, and is particularly useful because it traces through the 
documentary record the exact nature of the various amendments to the 
Statute. If a general criticism may be ventured, it is that the book is too 
detailed for popular instruction and not quite detailed enough to serve the 
student in lieu of the documentary record. But students of the record 
would be likely to miss much of value if they should neglect this volume. 


Puiturp C. Jessup. 
Columbia Law School. 





Die STRUKTUR DES VERTRAGLICHEN SCHULDVERHALTNISSES IM ANGLO-AMERI- 
KANISCHEN Recut. By Max Rheinstein. Berlin: Walter de Gruyter 
& Co. 1931. Pp. 256. RM. 15.30. 


Were this book to be read by the average American lawyer, skeptical of the 
possibilities of comparative law studies, hardly aware, indeed, of their ex- 
istence, his astonishment would equal his admiration. A scholar trained in 
the alien discipline of the German Civil Code writes the most readable and 
coherent treatise on Anglo-American contract law to come from the press in 
recent years. The plot is familiar enough to us; we have heard it expounded 
in our elementary law school courses and seen it in numerous articles and 





3 E.g., the rotation of judges. 

4 Chapter 1. 

5 Pp. 115-21. 

® Chapter 4, entitled Procedure, is chiefly concerned with advisory opinions. 
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treatises. It is the dramatic treatment, the logical beauty of the development 
that astonishes. To the introduction on the historical development of the 
common-law actions only one adjective can be applied — splendid. One longs 
to see a translation of these first fifty pages placed in the hands of every first 
year law student. More significant, however, are the sections dealing with 
consideration and “ the structure of contractual relations.” 

The exposition of the doctrine of consideration ' is of interest more as a 
lesson in methodology than as a restatement of legal principles. The strictures 
on the purely formal nature of the doctrine are familiar enough, and the com- 
parison between consideration and causa rests apparently on the essays of 
Lorenzen 2 and Walton.’ But the attempt to use this vestigial anachronism 
of the English law in a foreign legal system to explain pressing problems in 
one’s own system is courageous if not unique. The attempt is made by com- 
paring consideration with the German doctrine of Entgelt, which might be 
roughly defined as that performance which the parties conceive to be the 
economic equivalent of another performance. Various problems of the 
German law are considered as they would arise if the doctrine of considera- 
tion were applied: whether a promise given in the fulfilment of a moral obliga- 
tion is to be considered as a gift; * the “ mixed” gift (megotium mixtum cum 
donatione);* the Schenkung unter Auflage (a gift with the condition that 
the donee will be obligated to a certain performance if he accepts).® The 
attempt, however, remains without practical results: “ The doctrine of con- 
sideration permits the science of comparative law to look into the workshop 
of the creation and development of law. It has no significance for compara- 
tive study with practical ends; and it contains no thoughts which can serve 
for the further development or intensification of our own law.” 7 

The section on the structure of contractual relations ® reveals the results 
which can be wrought when a continental lawyer grounds himself thoroughly 
in the common law. Historical exposition in the most approved Ames- 
Maitland fashion, “ realist” approach, and the logical critique of German 
jurisprudence fuse into an artistic whole. One puts this book down with a 
sigh of envy. If only an American could tell us as much about the German 
system of contract law! 

A. H. Fetter. 

Harvard Law School. 





KRIEGSVERHUTUNG UND SCHULDFRAGE. By Georg Cohn. Leipzig: Univer- 
sitatsverlag von Robert Noske. 1931. Pp. xviii, 199. 


Mr. Cohn, a director in the Danish Ministry for Foreign Affairs, approaches 
the problems of prevention and suppression of war with personal practical 
experience and a comprehensive scientific knowledge. The nucleus of the 
existing legal provisions for the solution of these problems is Article 16 of 
the Covenant of the League of Nations, supplemented in 1928 by the 





1 Pp. 55-121. 

2 Causa and Consideration in the Law of Contracts (1919) 28 YALE L. J. 621. 

8 Cause and Consideration in Contracts (1925) 41 L. Q. Rev. 306; cf. Pound, 
Consideration in Equity (1919) 13 Itt. L. Rev. 435. 

4 P. 84. 
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Kellogg Pact. In the opinion of Mr. Cohn, the purport of this article is in 
the nature of criminal law,’ but he points out that so to construe its pro- 
visions is satisfactory neither from a theoretical nor from a practical point 
of view. 

According to the author, Article 16, which provides for a world organiza- 
tion to punish a “ covenant-breaking state,” does not abolish war as an insti- 
tution but attempts to prevent it by replacing the war of some powers by a 
war of all.2 War is not outlawed. Even the common war against the 
“ covenant-breaking state” or the “ attacker ” is subject to the rules of war- 
fare hitherto developed in international law. The old conception of neutrality 
and the right to assert it have simultaneously been abrogated. Mr. Cohn 
believes that this system of preventing war will, in the course of time, prove 
to be less viable and progressive than the former system of neutrality de- 
veloped during the nineteenth century.* 

Regardless, however, of this general argument, which may be considered 
more as a political than a juridical criticism, the author attempts, in the 
second part of his book,® to find a correct interpretation of the various ele- 
ments of Article 16 by discussing them in the light of the whole literature on 
this subject and the considerable material collected in the last twelve years. 
In this thorough and clear legal investigation he reaches the conclusion that 
Article 16 is entirely inadequate to prevent future wars, since its elements 
are almost undefinable and so ambiguous that hardly one of them can be 
described with any degree of certainty. A short summary of his results wiil 
demonstrate that there is much justification for this criticism: 

First, the legal position of the members of the League, not actual belliger- 
ents, is not fixed by Article 16. They are neither to be considered as 
belligerents in the exact meaning of international law, nor as neutrals in the 
former sense. This ambiguity may lead to serious disadvantages, especially 
for those nations geographically adjoining the “ covenant-breaking state.” 
Particularly would this be true if the latter were one of the Great Powers 
and the former were small nations. Numerous deliberations of the League 
of Nations and other investigations on this question have reached results 
which either have practical value but are incompatible with the text of the 
Covenant, or are compatible with the text but have no practical value. 

Second, according to modern conceptions, the presupposition of a penalty 
in criminal law is the guilt of the person to be punished. Consequently, 
Article 16 can only be interpreted in the sense that its application requires 
“the guilt” of the “ covenant-breaking state.” What elements shall be 
decisive for the determination of such guilt? Can the conception of collec- 
tive guilt be maintained? Is a whole nation responsible for the conduct of 
its statesmen? These problems are entirely unsolved and render a legal 
application of Article 16 impossible. 

Third, the attempt to avoid the difficulties arising out of the problem of 
guilt by shifting it to the objective act of “resort. to war” or “attack ” 
does not provide a basis for any legal decision. Does the conception of 
attack merely mean the “ unprovoked attack ” as in the Treaties of Locarno? 
Is it to be defined from a political or a military point of view? Does the 
occupation of territory of a foreign state in order to prevent an offensive 


a 





1 P. 48 et seq. 3 Pp. 34, 62 et seq. 5 Pp. 65-160. 
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act by this state constitute an attack in itself? These questions also are 
unsettled. 

Fourth, the question of the procedure under which Article 16 is to be 
applied is likewise not solved in a satisfactory manner. The only machinery 
for ascertaining the existence of the presuppositions of the Article is the 
respective governments of more than fifty nations. The actual events lead- 
ing to a war may be determined after a long period of investigation, but the 
task of preventing war demands immediate action. How can the penal pro- 
visions of Article 16 be applied if there is no method for obtaining an im- 
mediate decision? 

The view of the author as to the ineffectiveness and impracticability of 
these provisions of the Covenant ® is supported by the fact that their applica- 
tion has been avoided by the League in all international conflicts since the 
World War — in the Corfu case in 1923, in the Greco-Bulgarian controversy 
in 1925,’ and in the recent Sino-Japanese conflict. The Kellogg Pact and 
the attempts to insert its purport into the Covenant have not, according to 
Mr. Cohn, changed the principal characteristics of Article 16. 

In his last chapter, the author makes a constructive suggestion in his out- 
line of “ provisions for the prevention of war without a guilt question.” In 
short, his plan is not “ punishment ” of one of the belligerents by a general 
war, but abolition of amy war, including defensive (but not self-defensive), as 
an institution recognized in and regulated by international law, and its isola- 
tion in those cases where its outbreak can not be prevented. 

It has become usual to praise the “‘ tremendous progress ” of international 
law during the period since the end of the World War. Mr. Cohn’s work is 
a salutary reminder that this statement may be somewhat exaggerated from 
the point of view of positive international law, and.as such is likely to deceive 
the nations of the world about the actual state of international affairs. 


ULrRIcH KERSTEN. 
Cambridge, Mass. 





Our Law ess Potice. By Ernest Jerome Hopkins. New York: The Viking 
Press. 1931. Pp. xiii, 389. $3.00. 


Much of the material in Mr. Hopkins’ book is to be found in the Eleventh 
Report of the Wickersham Commission on Lawlessness in Law Enforcement,’ 
the most thorough and best arranged treatise on the subject yet published. 
The authors of that vigorous and scholarly report, Professor Zechariah 
Chafee, Jr., of the Harvard Law School, and Messrs. Walter H. Pollak and 
Carl S. Stern of the New York Bar, obtained considerable of their material 
from Mr. Hopkins who had recently made a coast-to-coast survey of existing 
conditions in respect to police lawlessness. The short but excellent foreword 
to Mr. Hopkins’ book is written by Professor Chafee. 

In the opening chapter the author discusses the three-fold lawlessness of 
the American people —that of criminals, of average citizens, and of law- 
enforcing authorities. Much evidence of all three types is supplied. After 
thus presenting the setting into which police lawlessness falls, he devotes 





6 See pp. 178-79. 7 Pp. 150-55. 
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the remainder of his book to the latter problem. Mr. Hopkins’ account of 
his almost fruitless search for lawful police is enlightening. Nearly one- 
fifth of the book is devoted to the subject of the third degree and includes a 
chapter ? in which the author discusses some of the court decisions dealing 
with that problem. In addition to his thorough treatment of the various 
undesirable police practices, he discusses many of the reasons for these con- 
ditions. In this connection the book offers an explanation of the sanctions 
behind police violence, an analysis of the so-called “ war theory” of crime 
control, a study of police traditions and mentality, and a criticism of that 
all too common ailment of peace officers, the authority complex. 

Mr. Hopkins is more scholarly and less sensational in his treatment of 
the subject than is Emanuel H. Lavine in his book, The Third Degree.* 
Still, at times, one suspects that the author is a newspaperman, even though 
he does not mention this fact. There seems to be a tendency to overempha- 
size somewhat the importance and extent of police lawlessness in our ad- 
mittedly corrupt, lax, and generally inefficient administration of criminal 
justice. This, however, is perhaps natural for one who has made such a 
close study of one phase of the subject. 

Needless to say, there are few who will disagree with the author that 
usurpative conduct of public officials is one of the greatest breeders of hatred 
and disloyalty toward law and even government itself. However, in telling 
about the all too lawless acts of our police officials and the consequent results, 
Mr. Hopkins ofttimes misses an opportunity to expose an equally serious 
evil which in no small measure helps to explain why the police have fallen 
into such deplorable practices. It is all very well to point to the record of the 
English police and of one or two outstanding American cities; * but back of 
those commendable records will invariably be found a situation which makes 
it quite unlikely, if not impossible, for an honest, fair, and decent policeman 
(and there are many such) to be transferred to the “sticks” or broken 
simply because he did his duty. Can anyone imagine an ordinary patrolman 
in this country arresting the chief of his department for a misdemeanor com- 
mitted in his presence, and getting away with it? Yet that very thing hap- 
pened in London.® 

There was recently discovered, pasted in one of the drawers of an old 
desk which had once been used by London’s first police commissioner, a 
unique daily prayer.® This police official prayed that he might ever be mind- 
ful and conscious of the rights and privileges of the lowly, downtrodden, and 
oppressed, and that he might never misuse or abuse in any way his great 
power, no matter what the seeming provocation might be. One can not read 
Our Lawless Police without wishing that this prayer might be indelibly im- 
pressed upon the mind and heart of every American engaged in police work. 
In addition thereto, the reading of Mr. Hopkins’ book should be made com- 
pulsory, for he points out most forcefully the pernicious, damaging, and far- 
teaching effect of many police practices which the average citizen has come 
to look upon as more or less justifiable or even necessary. 

That section 7 of the book dealing with fake arrests is indeed illuminating 
and quite vigorously presented. The figures and facts cause even one familiar 





2 Chapter 20, “ A Layman Looks at the Law.” 6 The Police Journal, 1930. 
3 (1930). 7 Chapter 6. 

* Boston, Cincinnati, and Philadelphia. P. 188. 

5 Arrest in Hyde Park of Sir Basil Thompson. 
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with the administration of criminal justice fairly to gasp. Few laymen 
would ever suspect that there were so many varieties in official lawlessness, 
As Professor Chafee points out in his foreword, the ascertainment of facts 
about an evil is the first step toward its cure, and certainly Mr. Hopkins has 
obtained the facts and presented them most graphically. 

Our Lawless Police, coming as it does on the heels of the Wickersham 
Report, should go far toward directing and molding public opinion to the end 
that the third degree, illegal detention, and all forms of police brutality will 
no longer be tolerated. Germany is already making a new experiment in the 
treatment of those under detention, while awaiting trial. They are housed 
in small, but neat, clean, and attractive apartments composed of a bedroom 
and living room. If the accused is acquitted, he will not become embittered, 
since he was handled fairly and decently while in custody. On the other 
hand, the man who is convicted and sentenced will be infinitely better material 
to work with because of the attitude of mind brought about by such con- 
siderate treatment. Fairness begets fairness and brutality provokes retalia- 
tion in kind. 

Mr. Hopkins has made a real contribution to the subject of police adminis- 
tration. No student of penology, criminology, or law should fail to read 
his book. Indeed it bids fair to become the most quoted reference book on 
the subject, second only to the Wickersham Report itself. 


James M. HeEpsron. 
Baltimore, Md. 





A COLLECTION oF NATIONALITY LAws oF VARIOUS COUNTRIES AS CONTAINED 
IN CONSTITUTIONS, STATUTES, AND TREATIES. Edited by Richard W. 
Flournoy Jr. and Manley O. Hudson. Published for the Research in 
International Law, Harvard Law School, by the Carnegie Endowment 
for International Peace. New York: Oxford University Press. 1929. 
Pp. xxiii, 776. $4.00. 


In the pre-war world of complacent prosperity, nationality, in its political 
and legal aspects, was a subject of serious concern to few persons outside the 
ranks of international jurists and government officials. On the outbreak 
of the Great War the operation of nationality laws at once became a matter 
of vital importance to the ordinary citizen and, in particular, a source of 
embarrassment to those unfortunate persons who owed allegiance to more 
than one belligerent state. The position of those whose national status 
was doubtful and of those who had no claim to the nationality of any 
state was scarcely less unfortunate. The war emphasized the anomalies 
resulting from the divergent and conflicting principles governing the nation- 
ality laws of the world. Since the war these anomalies and the problems 
connected with the effect of marriage on the nationality of women have 
provoked world-wide interest ; and it became, in due course, almost inevitable 
that, out of the many subjects originally proposed for discussion in connection 
with the movement for the “ progressive codification of international law,” 
nationality should be one of the three subjects finally selected by the Assem- 
bly of the League of Nations for the agenda of the Hague Conference on 
Codification held in 1930. 

Those who took part in this conference have special reason to be grateful 
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to Mr. Flournoy and Professor Hudson, whose scholarship and care have 
produced the admirable volume before us. Part I of this volume contains — 
in the English language — the text of the constitutions and statutes which 
comprise the nationality laws of more than sixty different states; in Part II 
the authors have printed the text of a number of multilateral and bilateral 
treaties concerning nationality and military service. But the volume is much 
more than a mere collection of nationality laws. The editors have prepared 
historical and bibliographical notes as an introduction to the text of the 
laws of each country. These notes add greatly to the usefulness of the 
collection and make it a valuable basis for study and research on a subject 
which, apart from its practical importance at the present time, is not without 
interest to students of comparative law. The notes which precede the texts 
of the laws of France and the United States of America are especially 
full and informative. 

With this volume before one it is possible to trace the history of the rival 
principles on which nationality is based — the jus soli and the jus sanguinis. 
Broadly speaking, the jus soli, the most notable example of which is to be 
found in the common law of England, was the principle adopted by those 
states which had no established system of universal compulsory military 
service; in European states, where that system has long existed, the jus 
sanguinis was, and still is, the governing principle. In France, as the editors 
state, “in the feudal period jus soli had become the basis of the law of 
nationality.”+ But this principle was deliberately dropped in favor of 
jus sanguinis more than a hundred years ago, partly, no doubt, in order 
to relieve the children born abroad of French parentage of the many then 
existing disabilities of aliens, but mainly in order to render a larger number 
of persons subject to the obligations of military service introduced for the 
first time during the Napoleonic Wars. Today, however, an examination 
of the nationality laws of the sixty different states dealt with in the present 
volume shows that no state relies exclusively on one or other of the two 
great rival principles. As Professor Lauterpacht has pointed out recently, 
“The predominant rule is a combination of the two systems; the difference 
is one of emphasis.” 2 Nevertheless, the difference is deep-seated; military 
service is the dividing line, and it was this factor that proved, at the Hague 
Conference, to be the real obstacle in the way of discovering any acceptable 
remedy to solve the problem of dual nationality. 

The nationality law of a state is shaped by local conditions and the re- 
quirements of national policy. But while this explains the disparity between 
the various laws printed in this volume, it does not account for or excuse 
the unscientific character of nationality laws as a whole and the casual, 
confused, and piecemeal methods often followed in framing them; nor does 
it excuse the vague and ambiguous phraseology so often employed. We 
doubt whether any single one of the laws which Mr. Flournoy and Professor 
Hudson have brought together in this volume could safely be taken as a basis 
for an ideal code of nationality legislation. The criteria by which the acquisi- 
tion or loss of the nationality is determined should be capable of easy proof 
and subject to a minimum of exceptions and qualifications. In the case 
of any country where the principle of the jus soli is applied without qualifi- 
cation, a duly attested certificate of birth in itself affords prima facie evidence 





. P. 243. 2 BriTIsH YEAR Book OF INTERNATIONAL LAW (1931) 45. 
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of nationality. If we contrast this with the evidence required to prove 
nationality by virtue of the jus sanguinis or with cases where nationality is 
dependent upon proof of residence or domicil, the jus soli clearly has the 
advantage. States which rely mainly on the jus sanguinis can, and in some 
instances do, facilitate proof by providing that certificates of nationality 
issued by an administrative authority shall be sufficient evidence; but in 
many countries such a provision would be regarded as a usurpation of the 
functions of the courts. Further, and this is a point that also affects facility 
of proof, the acquisition or retention of the nationality of a state should not 
be dependent upon the law of any other state. For example, the laws of many 
states provide that a woman shall not lose her nationality on marriage to 
a foreigner unless and until she acquires her husband’s nationality. Such a 
provision is open to the criticism that, in order to discover whether a woman 
who has married a foreigner has thereby lost her nationality, you have to 
ascertain whether, under the law of her husband’s country, she has or has not 
acquired the nationality of that country. 

Unfortunately, it is too late to hope for anything like an ideal code of 
nationality law in any country. Things have gone too far, and the tendency 
is in the direction of even greater complexity. Indeed, the nationality laws 
of many countries have become so complicated by qualifications, conditions, 
and exceptions that their effect is often open to misconstruction. 

A study of the laws collected in this volume suggests many other points 
which, however interesting in themselves, can not be discussed within the 
limits of a brief review. Those who have occasion to consult the volume 
will be especially grateful to the editors for the exhaustive analytical index 
which has been prepared with great care. With the help of this index the 
volume becomes a guide to the main characteristics of the nationality law 
of every civilized state. One word of criticism may be added. The editors 
in their preface recognize that some of the translations may need correction. 
We venture to suggest to the editors that the volume should be thoroughly 
overhauled with a view to substituting idiomatic English for certain crude 
and literal translations.* 

We also suggest to the editors that the bulk of the volume might appreciably 
be lessened, without in any way affecting its general value, by the omission 
of the purely administrative instructions and regulations which are appended 
to the laws of certain states. For example, five pages of the text of the 
laws of Switzerland are taken up by an “ Instruction” of 1923 relating to 
naturalization. Similarly, we find appended to the Swedish laws a decree 
providing regulations for the application of Swedish citizenship. Such ad- 
ministrative provisions do not affect any question of principle and have little 
interest except for those persons who require information as regards the 
procedure for naturalization in the state concerned. In many countries, 
such as Great Britain, matters of procedure and machinery for carrying out 





3 This principle was recently accepted by the Hague Codification Conference 
in Article 8 of the Nationality Convention. 

4 In particular, we may mention the French nationality law of August roth, 
1927, in Article 3 of which the following sentence occurs: “If more than 16 years 
old, the declarant must be authorized by the parent wielding paternal power, or, 
the case arising, by the guardian upon a concurring opinion of the family board.” 
If, as we hope, a new edition of this work is in course of preparation, opportunity 
will no doubt be taken to remedy blemishes of this kind. 
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naturalization laws are determined solely by administrative directions which 
do not rank as part of the law of the country; and the editors have quite 
rightly, in our opinion, elected not to include them in this volume. 


O. F. Dowson. 
London, England. 
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CASES ON THE LAw OF BILLS AND Notes. By William Everett Britton. Sec- 
ond Edition. Chicago: Callaghan and Co. 1932. Pp. xxii, 755. 


Changes in size and content, but not arrangement, mark this new edition. 
Although the length of the text has been reduced nearly two hundred pages, 
seventy new cases have been inserted. Expansion of the footnote material 
without undue profusion makes retention of the cases eliminated from the 
text possible. The advantage of recent decisions would, however, hardly 
seem to justify the further abbreviation of the already short treatment of 
holders in due course. (138 pages reduced to g2 pages.) See Book Rev. 
(1924) 37 Harv. L. REv. 650, 651. A reviewer’s suggestion that the collection 
ought to include a case dealing with the negotiability of an instrument ex- 
pressly limiting recovery to the assets of the joint stock association maker 
has been adopted by the insertion of Hibbs v. Brown, 190 N. Y. 167, 82 N. E. 
1108 (1902). See Book Rev., loc. cit. supra. In addition to the usual ap- 
pendix containing the Uniform Negotiable Instruments Law, other appendices 
contain a Bank Collection Code, the Uniform Fiduciaries Act, and a Proposed 
Final Draft of the Negotiable Instruments Law. This new material makes 
the revised edition valuable not only for its recent decisions but as a compila- 
tion of statutory developments. 


THE FEDERAL AntTI-TRustT Laws—A Symposium. Edited by Milton 
Handler. Chicago: Commerce Clearing House. 1932. Pp. 229. $2.50. 


Professor Handler has gathered together many of the “ best minds ” in an 
attempt to shed some light on the answer to that question, constantly asked: 
“What, if anything, shall be done about the anti-trust laws?” Recognizing 
that this question can not be confined wholly within any one of the social sci- 
ences, the editor has chosen representative lawyers, economists, business men, 
and political scientists to express their views. Thus we find set forth, among 
others, the opinions of Mr. G. H. Montague, Mr. Walker D. Hines, Professor 
Myron W. Watkins, and Dr. Harry Laidler, each one of whom attacks the 
problem from a different angle. In a discussion of a topic of this nature dif- 
ferent economic biases necessarily appear. The reader of these addresses will 
be exposed to practically every shade of opinion from the conservatism of 
Mr. Montague to the frankly socialistic program of Dr. Laidler. Perhaps the 
most significant suggestion of the symposium was made by Professor Wat- 
kins, who advocated a more specialized Federal Trade Commission with a 
bureau which would supervise the financial policies of interstate corporations. 
As set forth in the preface there was no expectation that any definite solution 
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would be found but that the reader might be given a clearer view of the 
problem. It must be said that the book has lived up to that expectation. 


LaBor AGREEMENTS IN CoAL Mines. By Louis Bloch. New York: Russell 
Sage Foundation. 1931. Pp. 513. $2.00. 


The transcendent importance of the wage scale has tended to obscure the 
fact that the Interstate Joint Agreements have served but to set the stage 
upon which the two principal protagonists in the bituminous coal industry 
may enact and reénact the modern drama called collective bargaining. The 
very nature of the industry makes it inevitable that disputes between the 
individual miner and the management should be frequent. From ten thou- 
sand such disputes which have been adjudicated in the Illinois District of the 
Central Competitive Field during a seventeen year period for which the 
records are most reliable, the author of this volume in the Industrial Rela- 
tions Series has selected one hundred and forty for study. Since no less 
than four appellate tribunals are available to the aggrieved miner, even the 
pettiest of his complaints is thoroughly aired. Mr. Bloch has been more con- 
cerned with sketching the outlines of an industrial code suggested by his cases 
than with evaluating the grist of such extensive grinding. But any skepticism 
regarding the quality of that grist would be dispelled by a reading of the 
volume in the Industrial Relations Series which may be most profitably com- 
pared with this — Selekman and Van Kleeck’s Employes’ Representation in 
Coal Mines (1924), a study of the plan in vogue at the mines of the Colorado 
Fuel and Iron Company. 


Tue Law RELATING TO TRADE CoMBINATIONS. By A. L. Haslam. London: 
George Allen and Unwin Ltd. 1931. Pp. 215. tos. 


In a book intended primarily for the English reader, Dr. Haslam has 
grouped various related problems under the compendious term “ trade com- 
bination.” He deals first with the development of the English law regarding 
the civil and criminal liability of combinations under the common-law doc- 
trines of conspiracy; then with the validity of contracts creating combina- 
tions; and finally with the problems of trade unions and trust control. The 
latter treatment consists in the main of a synoptic study of the American, 
German, and British cases. The rest of the work is painstakingly done. 
However, the author’s practice of quoting long excerpts from judicial opin- 
ions, and using them as a basis for critical analysis regardless of the factual 
background of the cases, detracts both from readability and value. Although 
the treatment of the basic cases of Allen v. Flood ([1898] A. C. 1), Quinn v. 
Leathem ({1901] A. C. 495), and Sorell v. Smith ({1925] A. C. 700) ap- 
parently leads to a sound result, the conflicting economic forces are expressly 
ignored (p. 208) as possible explanation of the solution which the writer 
reaches by Aristotelian magic. The value of the book to an American lawyer 
seems limited to the orderly collection of cases which it contains. 


Some PHASEs oF Farr VALUE AND INTERSTATE Rates. By James Barclay 
Smith. Baton Rouge: Louisiana State University Press. 1931. Pp. 101. 


This is another book in the series of Louisiana State University studies, 
which are concerned chiefly with law and government. The author makes 





BOOKS RECEIVED 1295 


no claim to originality, but in his discussion of the six or seven different 
current theories of valuation for rate making purposes, he gets in one more 
telling blow at the reproduction cost theory by pointing out that there is 
little connection between utility costs and general price levels. The work 
is taken up chiefly with discussion of fair value, and an appendix which con- 
tains portions of the Transportation and Valuation Acts. The author’s em- 
phasis on price levels calls attention to the fact that owing to rapidly falling 
prices, we may again see a shift in the parties advocating the reproduction 
theory of valuation, with perhaps an adoption of the prudent investment 
theory by the counsel of the public utilities, and a return of the state’s at- 
torneys to the reproduction costs as advocated by Mr. Bryan in Smyth v. 
Ames, 169 U. S. 466 (1898). 


TEN YEARS OF INTERNATIONAL JURISDICTION 1922-1932. Permanent Court 
of International Justice. Leyden: A. W. Sijthoff. 1932. Pp. 74. 


This brochure of seventy-four pages contains a sketch of the organization 
and jurisdiction of the Permanent Court of International Justice, under whose 
authority it is published, and a surprisingly complete summary of its work 
during the ten years of its existence. From the introduction by M. Adacti, 
the president of the Court, to the quotation from Sir Eric Drummond at the 
end, the publication is almost inspirational in its appeal to those who look 
at the Court’s establishment as a “ well distinguished mark in the progress 
of mankind.” (P. 74.) The sketch on organization brings out the nature of 
the Court’s Statute as an instrument of the League of Nations and, at the 
same time, an international treaty. An examination both of the Court’s 
jurisdiction over questions submitted voluntarily and compulsorily (under the 
optional clause of the Statute), and of its advisory opinions, furnishes real 
illumination to those who have found it difficult to understand the Court’s 
proper sphere. More than one-half the text is devoted to a treatment of the 
sixteen judgments and the twenty-two advisory opinions handed down by the 
Court up to 1932. The summary of the facts and the decision in each case is 
a model of conciseness without sacrifice of essentials. In half an hour’s read- 
ing one can learn much of complicated and ofttimes extremely delicate ques- 
tions handled by the Court. The presentation gives a sweeping view, both 
informative and stimulating, of the major international legal problems of the 
post-war period. Moreover, it reveals how the Court by its advisory opinions 
enables the League’s organs to function in an assuredly legal manner. Like 
the official publications of the Court, the text is printed on opposite pages in 
English and French. 
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